1 . } Resolution #83-(&&-:5

. RESOLUTION OF THE GOVERNING BODY OF
THREE AFFILIATED TRIBES
OF THE FORT BERTHOLD RESERVATION

WHEREAS, This Nation having accepted the Indian Reorganization Act of June 18,
1934, and the authority under said Act; and

WHEREAS, -The Constitution of the Three Affiliated Tribes generally authorizes
~ and empowers the Tribal Business Council to engage:in activities on
behalf of and in the interest of the welfare and benefit of the Tribes
and of the enrolled members thereof; and

WHEREAS,  Article VI, Section 5(1) of the Constitution of the Three Affiliated
“.Tribes specifically authorizes and empowers the Tribal Business Council
to adopt resolutions regulating the procedures of Tribal agencies; and

WHEREAS, There continues to exist the grave problem of the high rate of un-
employment among the enrolled members of the Three Affiliated Tribes
resident on the Fort Berthold Reservation; and

WHEREAS, -The Tribal Employment Rights Office of the Three Affiliated Tribes, an
instrumentality and agency of said Tribal government, has been granted
the authority to implement the federally recognized policy of Indian
preference in employment and contracting; and

‘ WHEREAS, In the interest of assisting the Tribal Employment Rights Office in
providing for an improved implementation of such policy of Indian
preference, the Tribal Business Council has deemed it advisable, if
not mandatory, to thoroughly revise the current document entitled
"Fort Berthold Tribal Employment Rights Ordinance"™ (formally approved
and adopted by the Tribal Business Council, on the 11th day of December,
1981, via Resolution #81-258), so as to provide more specific and
comprehensive guidance to the Director and staff of the TERO Office
and to the members of the TERO Commission for the purpose of realizing
an improved implementation of the federally recognized policy of
Indian preference in employment and contracting within the exterior
boundaries of the Fort Berthold Reservation;

NOW, -THEREFORE, BE IT RESOLVED,- That the Tribal Business Council of the Three
Affiliated Tribes, pursuant to its constitutional power and authority,
hereby approves adoption of the attached provisions, entitled "Tribal
Employment  Rights Ordinance of the Three Affiliated Tribes of the Fort
Berthold Reservation," which provisions shall forthwith supersede and
replace all provisions turrently set forth in the document entitled
"Fort Berthold Tribal Employment Rights Ordinance" (formally approved
and adopted by the Tribal Business Council,on the 11th day of December,
1981, via Resolution #81-258),

BE IT FURTHER RESOLVED, That said attached provisions entitled "Tribal Employment
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Rights Ordinance of the Three Affiliated Tribes of the Fort Berthold
Reservation" shall take effect immediately.

CERTIFICATION

I, the undersigned, as Secretary of the Tribal Business Council of the Three
Affiliated Tribes of the Fort Berthold Reservation, hereby certify that the
Tribal Business “Council is composed of 11, members, of whom 7 constitutes a
quorum, 7 were present-at a %fu /m@ meeting thereof duly called,
noticed, convened and held on the /3 day of (YDJAY , 1983; that the fore-
going Resolution was -duly adopted at such meeting by the affirmative vote of

members, —— . members opposed, -— -members abstained, -—=— members
not voting, and that said Resolution has not been rescinded or amended in any
way,

Chairman (Voting)

Dated this A3 day of MQQ

ATTEST:

LA
Chai rmarb Triba@Business Council



TRIBAL EMPLOYMENT RIGHTS ORDINANCE -
. - OF THE THREE AFFILIATED TRIBES
. : OF THE FORT BERTHOLD RESERVATION

CHAPTER I
DECLARATION OF POLICY

The Three Affiliated Tribes of the Fort Berthold Reéervation believe that
it is of crucial importance to create employment and training opportunities for
their own members and for other Indians, and to attempt to eliminate employment
discrimination against Indian people. An integral part of attaining this goal is
constituted by the structuring of employment and training opportunities within the
exterior boundaries of the Fort Berthold Reservation, so as to provide for the
hiring of Indians who are qualified and for the training of Indians in those areas

" in which there is not a sufficient number of qualified Indians to meet the émploy—
ment opportunities. In addition, the policy of Indian preference will be imple-
-mented and adhered to in contracting and subcéntracting, in accordance with the'.
applicable provisions set forth in this Ordinance, in any and all supplementary
ordinances, and in any and all rules, regulations, and/or guidelines promulgéted
by the TERO Commission, in an effort to promote Tribal and individual ecbnomic
‘ development. A _

» There exists substantial legal support for the:poiicy of Indian preference
in employment in federal statutory and regulatory law, of which the following
represent only a few examples. _ )

Title VII of the Civil Rights Act of 1964 (42 U.S.C. 882000e et seq.)
generally prohibits discriminatory practices in a number of elements of employment
on the basis of race, color, religion, sex, or national origin. However, 42 U.S.C.
82000e-2(i) (entitled "Preferen;ial treatment to Indians.living on or near reserva-
tion") provides a specific exemption from such general prohibition, as follows: ‘

Nothing contained in thisg title (42 U.S.C. 882000e et seq.)
shall apply to any business or enterprise on or near an
Indian reservation with respect to any publicly announced
employment practice of such business or enterprise under
which a preferential treatment is given to any individual
because he is an Indian living on or near a reservation.

The Indian Self-Determination and Education Assistance Act (25 U.S.C. 8B450
et seq.) proﬁides, in part, that all federal contracts or subcontracts with or
federal grants or subgrants to Indian organizations or for the benefit of Indians

. shall require that, to the greatest extent feasible, (1) preferences and



~.

. opportunities for training and employment in connection with the administration
of such contracts or grants shall be given to Indians, and (2) preference in the
award of such contracts or grants shall be given to Indian organizations and to
Indian~owned.economic enterprises [25 U.S.C. B450e(b) ].

25 C.F.R. 8271.44 sets forth the federal regulations implementing the
provisions of the above-identified section of the Indian Self-Determination Act,
requiring, to the greatest extent feasible, that preference be given to Indians
in employment and training and to Indian organizations and Indian-owned economic
entérprises in the award of contracts ahd subcontracts. .

The regulations promulgated by the Office of Federal Contract Compliahéé
Programs provides, at 41 C.F.R. 860-1.5(a)(6), a specific exemption in theicon—
text of Indian preference, as follows: )

Work on or near Indian reservations. It shall not be a
violation of the equal opportunity clause for a construction
or nonconstruction contractor to extend a publicly announced
preference in employment to Indians living on or near an ’ o
Indian reservation in connection with employment opportunities .
on or near an Indian reservation. The use of the word "near'
would include all that area where a person seeking employment
could reasonably-be expected to commute to and from in the

. . ' course of a work day. Contractors or subcontractors extend-

: ing such preference shall not, however, discriminate among
Indians on the basis of religion, sex, or tribal affiliatiomn,
and the use of such a preference shall not excuse a con-
tractor or subcontractor from complying with the other require-.
ments contained in this chapter. : '

Nothing contained in this Ordinance shall, in any manner or to any extent,
violate or undermine any federal requirements relative to equal employment oppor-

tunities.

CHAPTER 2

SHORT TITLE

This Ordinance shall be known and cited as the Three Affiliated Tribes
Tribal Employment Rights Ordinance.

CHAPTER 3
' AUTHORITY

Article VI, Sections 3(d), 5(a), and 5(1) of the Constitution of the



' ' Three Affiliated Tribes of the Fort Berthold Reservation (formally approved hy
the Secretary of the Interior) authorize and empower the Tribal Business Council

to enact and implement the provisions set forth in this Ordinance.

CHAPTER 4

DEFINITION OF TERMS
For the purposes of this Ordinance, the.term
A. "Commerce" shall mean,and include all trades, traffic,vdistribution,
communications, transportation, provisions of services, manufacturing, production,
agricultural production, building, maintenance, construction, banking, mining, and
energy resources production. _

A B. "Employee" shall mean and include any currently working employee, any
applicant for employment, and any.employee whose work has ceased as a consequence
of, or in connection with, any current labor dispute or as a fesult of unfair labor
practices and who has not secured any alternative regular and substantially equiva—.
lent employment; howe&er, the term shall not mean and inélude any individual

. empléyed in the domestic services with ény family or person at its/his/her home, or

' as such

any individual employed by.any'other individual who is not an "employer,'
term is defined hereinafter. » R

C. "Employee on the Fort Berthold Reservation" shall mean and include any
employee who, in a non-supervisory or non-managerial position, spends ih excess
of one-tenth (1/10) of his/her working hours per month or per pay period, which-
ever is the more brief, on the Fort Berthold Reservation; the term shall also mean
and include any employeebwho, in a supervisory or managerial position, spends in
excess of one-twentieth (1/20) of his/her working hours per month or per pay period,
whichever is the more brief, on the Fort Berthold Reservation.

D. "Employér" shall mean and include, but not be limited to, any person or
entity who engages in commercelthrough compensated agents or servants, or who is
hired pursuant to contracts for services, within the exterior boundaries of the
Fort Berthold Reservation; the term shall also mean and include any person or
entity acting in the capacity of a contractor or subcontractor of an employer,
directly or indirectly; however, the term shall not mean and include the United
States or any wholly-owned government corporation, or ahy state or political sub-

. division thereof, but shall mean and include any independent .contractors and sub-
contractors of the United States or 6f any whoily—owned government corporation or

of any state or of any political subdivision thereof.



E. "Covered employer" shall mean and include any‘employer who employs
two or more employees within the exterior boundaries of the Fort Berthold
Reservation for an aggregate of sixty (60) or'mofe working days within any
period of twelve (12) months. .

F., "Indian" shall mean and include any individual who is a duly enrolled
" member of an Indian tribe. .

G. "Indian tribe" shall mean and include any Indian tribe, band, nation,
or other organized group or community, including any Alaska Native village or
regional or village corporation as defined in or established pursuant to the
Alaska Native Claims Settlement Act (43 U.S.C. 81601 et seq.) which is recognized
as eiigible'for the special programs and services provided by the United States
to Indians because of their status as Indians.

H. "Indian-owned firm or entity" shall mean and include any commercial,
industrial, or other business firm or entity in which fifty-one percent (51%) or
more of the 6wnership is held by and fifty-one pércent (51%) or more of the actgal
management and control is exercised by an Indian or Indians. '

I. "Indian preference" shall generally mean that Indians resident ﬁithin
the exterior boundaries of the Fort Berthold Reservation, without regard to
tribal affiliation, shall beAgi§en preference over nonresident Indians in employ-
ment, training, contraéting, and subcontracting, and that Indians, whether resident
‘or nonresident, shall be given préference over non-Indians in employment, training,
contracting and subcontracting.

J. "Resident Indian (or Indian resident within the exterior boundaries of
the Fort Berthold Reservatioﬁ)" shall mean and iqclude any Indian, without regard
to tribal affilijation, who, on the date on which any contract for on-~reservation
work is let or, in the case of any employment offer made by any employer perma-
nently located on the Reservation, on the date on which any individual employment
- offer for on-reservation work is made, has been a bona fide resident of the Fort
Berthold Reservation for a period of not less than sixty (60) days next preceding
the date on which such contract is let or embloyment offer is made.

K. "Nonresident Indian (or Indian not resident within the exterior boundaries
of the Fort Berthold Reservation)" shall mean and include any Indian who is not a
“resident Indian," as such term is defined hereinbefore.

L. "Located near the Fort Berthold Reservation" shall be applicable to any
person or entity whose residence and/or principal place of business is located

within reasonable daily commuting distance from the Fort Berthold Reservation.



M. "Union (or labor union)' shall mean and include any organization,

. association, or combination of skilled workers, in which such workers participate
and which is organized for such purposes as securing favorable wages, improved
labor conditions, and improved hours of labor, and righting grievances brought
against employers. ‘

N. "Person" shall mean and include both natural persons and artificial
persons, including but not limited td; corporations, partnerships, joint ventures,
sole proprietorships, associations, unions, trusts, trustees, and agents.,

0. "Notice" (as is requifed to be given to unnamed parties to an action
and to all interested persons not parties to an action, and in all instances where-
in a specific person is ﬁot addressed) shall be sufficient if such notice is
published in a news pub1ication serving the geographic area of the Fort Berthold
Reservation and posted in a public place within the éxterior'bouhdaries.of the
Reservation. ‘ : »

P. "Council" shall mean the Tribal Business Council of the Three Affiliéted“‘
Tribes. o ' v . o ol

Q. "“Commission" shall mean the_Three Affiliated T;ibés Tribal Employment
Rights Commission. . o o ‘. v .

. R. "Commissioner" shall mean a member of the Three Affiliated Tribes Tribal .
Employment Rights Commission. . ' o | :

S. "Chairman" shall mean the Chalrman of the Three Afflllated Tribes Trlbal
Employment Rights Commission.

T, "TERO" shall mean the Three Afflllated Tribes Tribal EmploymenL nghts
Office. .

U. "EEOC" shall mean the Equal Employment Opportunity Commission of the.
United States. '

V. "OFCCP" shall mean the Office of Federal Contract Compliance Programs
of the United States. ‘

W. "“Secretary" shall mean the Secretary of the Interior or ﬁis duly

authorized representative.

CHAPTER 5

APPLICABILITY

. The provisions set forth in this Qrdinance shall apply to any and all lands
. situated within the exterior boundaries of the Fort Berthold Reservation, as defined



in Article I of the Constitution of the Three Affiliated Tribes, and to such other
lands, within or without such boundaries, as have been or may be hereafter included
within and subject to the jurisdiction of the Three Affiliated Tribes under any

law of the United States, except as otherwise provided by law.

CHAPTER 6

SCOPE OF INDIAN PREFERENCE

A. All covered employers shall grant preference to resident Indians, with-
out regard to tribal affiliation, over nonresident Indians in hiring, promotion,
training, and all other elements of employment.

B. All covered employers shall grant preference to Indians, whether resi-
dent or nonresident, over non-Indians in hiring, promotion, tfaining, and all other
elements of employment.

C. All covered employers shall grant preference to certified Indian-owned

firms, whose principal places of business are located within the exterior boundaries
Aof the Fort Berthold Reservation, without regard to tribal affiliation, over certi-
fied Indian-owned firms whose principal.places of business are located without such
boundaries, in awarding contracts and subcontracts. ' '

D. All covered employers shall grant preference to certified Indian-owned
firms, without regard to the location of their respective principai places of busi-
ness, over non-certified firms with some Indian ownership, in awarding contracts
and subcontracts. _

. E. All covered employers shall give preference to non-certified firms with
some Indian ownership, whose principal places of business are located within the
exterior boundaries of the Fort Berthold Reservation, without regard to tribal
affiliation, over non-certified firms with some Indian ownership, whose principal
places of business are located without such boundaries, in awarding contracts and
subcontracts. v

F. All covered employers shall grant preference to non-certified firms with
some Indian ownership, without regard to the location of their respective principal
places of business, over non-Indian-owned firms, in awarding contracts and subcon-

tracts.



CHAPTER 7

TRIBAL EMPLOYMENT RIGHTS OFFICE

The Tribal Employment Rights Office shall be vested with the gemeral author-
. ity to implement the policy of Indian preference in employment and in contracting
as established and espoused by the Tribal Business Council. The Office shall have
the specific duty and responsibility of engaging in the daily implementation of
the provisions set forth in this drdinance,.ih any and all supplementary ordinances,
and in any and all rules, regulations, and/or guidelineé promulgated by the TERO
Commission.

. The supervisory_authbrity over the sfaff of the Office shall be vested in
the Tribal Employment Rights Director, who shall be selected and employed by the
Tribal Business Council, to which body the Director shall have a direct reporting
responsibility. The Director shall have the exclusive authority to select and
employ individuals to serve in the various staff positions within the Office, to
terminate for cause any individual employed in a staff position within the Office,
to prepare line item budgets based upon any and all sources of funding for the
operation of the Office and oversee the expenditures of funds therefrom, and may
prosecute, before the Tribal Employment Rights Commission, any and all claims of
noncompliance with tﬁis Ordinanée, with any and all supplementary ordinances, or
with any and all rules, regulations, and/or guidelines promulgated by the TERO
Commission. N '

The Tribal Employment Rigﬁts Director, in conjunction with the staff with-
in the Office, shall haﬁe the following authority, duties, and responsibilities:

A. To develop and maintain in updated status a register setting forth the
names of Indian-owned firms certified for Indian prefefence by the Commission,
_together with an identification of the respective areas of work in which such firms
are considered qualified.

B. To develop and maintain a plan for.poordination with the Fort Berthold
Agency of the Bureau of Indian Affairs in disseminating the certification register
tb all appropriate covered employers.

C. To develop and maintain a plan for the dissemination of this Ordinance,
of any and all supplementary.ordinances, and of any and all rules, regulations,
and/or guidelines promulgated by the TERO Commission,‘to all covered employers
and to all govefnmentél entities letting contracts within the exterior boundaries

of the Fort Berthold Reservation.



D. To ensure complianée by covered employers with any and all reporting
requirements as prescribed by this Ordinance, by any and all supplementary ordi-
nances, and by any and all rules, regulations, and/or guidelines promhlgaﬁed by
the TERO Commission. |

E. To enter into formal negotiations with representatives of any covered
employer in an effort to resolve, on an informal, voluntary basis, any claim of
noncompliance with the requifements set forth in this Ordinance, in any and all
supplementary ordinances, or in any and all rules, regulations, and/or guidelines
promulgated by the TERO Commission.

F. To inspect any and all non—privileged'infofmation set forth in the
books and records maintained by any covered employer for the purpose of eﬁéuring'
continued compliance thefeby with the requirements set forth in this Ordinance, in
any and all supplementary ordinances, and in any and all rulés, regulations, and/or
guidelines promulgated by the TERO Commission. | ‘

_ G. To conduct on~site inspections at anyitime during the'actual opératioh'
of the business of any covered employer for the purpose of monitoring compllance
with the requirements set forth in this Ordlnance, in any and all supplementary
ordinances, and in any and all rules, regulatlons, and/or guidelines promulgated

by the TERO Commission, and to speak with any contractor, subcontractor, or employee
~on-site, so long as such conversation does not interfere with the operation of the |
business. ) | . ‘ v

H. To review applications for Indian preference certification (together
" with any and all supporting documentation), conduét whatever investigations are )
deemed necessary and/or requisite relative to any applicant's qualificatiomns, and
submit to the Commission a written analysis and recommended disposition éf each
such application. .

I. To inmitiate proceedings before the Commission for the purpose of sus~
pending or revoking the Indian preference certification of a firm when changed
circumstances so warrant. _

J. To monitor and ensure the collection from covered employers of the
appropriate employment rights fees for the purpose of providing fiscal support for
the operation of the Tribal Employment Rights Office. '

K. To secure additional funding from alternative sources (e.g., federal
and/or state funding sources, private foundations, and public agencies),
necessary for the continued adequate functioning of the Tribal Employment Rights
office. |



L. To implement and maintain a Tribal hiring hall from which_coveted
employers shall select and employ qualified Indians to fill employment posifions.

- M. To establish minimum numerical hiring goals and timetables setting
forth the minimum number of qualified Indians a covered employer must employ
within its work force, during any year, by craft, skill area, or job classifi-
cation. . .

N. To require covered employers to establish and maintain job training or
apprenticeship programs for the purpose of assisting Indians to become qualified
in the various crafts, ékill areas, or job classifications used by such employers
and of increasing the pool of Indians qualified to engage in the various employ-
ment positions available on the Fort Berthold Reservation. |

0. To prohibit covered employers from instituting and utilizing job quali-
fication criteria and/or persoﬁnel requirements, which, in effect, serve as
barriers to employment of Indians, unless such criteria and/or requirements can
be demonstrated to be required by business neceésity. ,

P. To enter into pnegotiated agreements with labor uniohs for the purpose
of ensﬁring union compliance with the requirements set forth in .this Ordinance,
‘in any and all supplementary ordinances, and in any and all rules, regulatiouns,
and/qr guidelines promulgated by the TERO Commission. . A

Q. To work in conjuncfion (and possibly enter into cooperative agree-
ments) with federal agencies whose regulations provide for the policy of Indian
preference in employment and in contracting (e.g., EEOC and OFCCP), for the pur-
pose of attemptiﬁg to coordinate the respective Indian preference requirements,
A‘monitoring efforts, and sanctioning activities to the extent possible.

R. To assume the full power and authorityvof the Tribal Employment Rights
Commission in emergency situations or under exigent circumstances (e.g., immediate
action must be taken and/or.a decision made so as to prevent further substantial
harm resulting from certain noncompliance or it is impossible to secure a quorum
of the members of the Commission); provided, howéver, that any such action taken
and/or decision made by the TERO Director shall be deemed temporary, pending review
thereof and a determination thereon by the Commission within a period not to exceed
thirty (30) days from the date on which such action was taken and/or decision made.

S. To take such other actions and engage in such other activities as are
deemed necessary to achieve the purposes and objectives inherent in the policy of

Indian preference in employment and in centracting.



CHAPTER 8

TRIBAL EMPLOYMENT RIGHTS COMMISSION

As the governing body of the Three Affiliated Tribes, the Tribal Business
'Couﬁcil hereby delegates to the Tribal Employment Rights Commission all of its
constitutional authority and power to implement the federally recognized policy
of Indian preference in employment and in contracting. '

The Commission shall be constituted by five (5) members, each of whom
shall be ?érmally appointed by the Tribal Business Council. Three (3) of the
five (5) members of the Commission shall be members of the Tribal Business Council.
The respective terms of office of the members of the Commission shall be held at
the pleasure of the Tribal Business Council. The members df the Commission shall
not receive any.éompensation per se, but shall be reimbursed for any and all
reasonable and documented expenses actually incurred in connection with the per-
formance of their duties and responsibilities. |

-The Tribal Employment Rights Commission shall be vested with the general
authority to implement the policy of Indian preference in employmént and in con-
tracting as established and espoused by the Tribal Business Council. The Commission
shall have the following specific authority, duties, and responsibilities:

A. To establish and implement rules and regulétions governing all activities
and procedures of the Commission. '

B. To issue rules, regulations, and guidelines deemed necessary to fully
implement the provisions set forth in this Ordinance and those set forth in any and
all supplementary ordinances.

C. To meet with the TERO Director and staff members on a monthly basis
for the purpose of securing updates relative to the operation of the TERO Office.

D. To hold formal hearings, issue notices thereof, and subpoena witnesses
.and documents in accordance with the hearing procedures set forth in this Ordinance,
in any and all supplementary ordinances, and in any and all rules, regulations,
and/or guidelines promulgated by the TERO Commission.

E. To impose any sanctions and grant any relief as authorized and prescribed
by this Ordinance and by any and all supplementary ordinances.

F. To require any covered employer to pursue whatever corrective actions
are deemed necessary for such employer to come into compliance with the requirements
set forth in this Ordinance, in any and all supplementary ordinances, and/or in any

and all rules, regulations, -and/or guidelines promulgated by the TERO Commission.



G. To take such other actions and engage in such other activities as
are deemed necessary tobachieve the purposes and objectives inherent in the
policy of Indian preference in employment and in contracting.

In the event that, at any hearing before the Commission, the members of
the Commission should determine that a potential conflict of interest exists
between a member or members of such body and a hearing participant or partici-
pants, any such member or members of £he Commission shall be disqualified from

any participation in such hearing and shall not be present thereat.

CHAPTER 9

EMPLOYMENT RIGHTS FEE

Pursuant to their Constitutional and fedérally recognized power and author-
ity, the Three Affiliated Tribes hereby impose an employment rights fee on certain
~ covered employers for the purpose of deriving a source of revenqé for.the‘adminié—
tration and operation of.the Tribal Employment Rights Office, an instrumentality
and agency of the government of the Three Affiliated Tribes.

Each covered empléyer,‘irrespectiye‘sf whether its principal place of busi~
ness is located within or:without the exterior‘bbundaries of the Fort Berthold
Reservation, who engages in business, in the capacity of a prime contractof or .
subcontractor, in the area of mineral exploration, mineral development, or con-—
struction (including, but not limited to, residential, commercial, industrial,

" highway, ‘and bridges), shall be liable for payment of an employment rights fee
in the amount of one~half (1/2) of one percent (1%) of the total gross contract
| price per each contract entered into. Such fee may be paid in installments over
the pefiod of performance of the contract. .

Such fee shall be paid to the Finance Office of the Three Affiliated Tribes
and shall be deposited by such Office in a special account, the funds from which
account shall be used fdr the administration and operation of the Tribal Employment
Rights Office. The TERO Director and/or the staff members within the TERO office
shall have the duty and authority to cbllect such fees and to establish such rules
and regulations, subject to the approval of and adoptioh by the Tribal Employment
Rights Commission, as are deemed necessary so as to ensure an equitable and timely
fee collection procedure. Any prime contractor or subcontractor liable for pay-
ment of such fee, who fails to make payment of the required fee in a timely‘manner,
as prescribed by the rules and regulations established by the TERO Office, shall be
‘subject to one or more of the sanctions prescribed Ey and set forth in Chapter 12’

of this Ordinance, as imposed by the TERO Commission upon formal hearing.



CHAPTER 10

- COMPLAINT AND HEARING PROCEDURE

Any‘pérson, including covered employeré, employees, contractors, -subcon-
tractors, and the TERO Director,‘who believes that any other person has failed
. to comply with any requirements set forth in this Ordinance, in any and all _
supplementary ordinances, or in any and all rules, regulations, and/or guidelines
promulgated by the TERO Commission, shall file a writtén complaint with the TERO
Office, whether or not such complainant can demonstrate that he/she/lt has suf-
fered personal harm as a result of the alleged noncompliance.

Upon the filing of any such complaint, the TERO Director shall forthwith
direct wriften notice of the alleged noncompliance to the person against whom the
allegation of noncompliance has been made. Within a period of éeven (7) days
(exclusive of weekends and legal holidays) from the date of receipt of such

notice, the person against whom the complaint has been filed and the TERO Difector

o and/or staff shall attempt to achieve a voluntary, informal resolution of the

matter through negotiation. 1In the event that no such resolution has been achieved
at the termination of such seven- (7) day period, the TERO Director shall forth-
- with notify the Commission and request that it set a date for a formal hearing on
the matter within a period of twenty (20) days from the date of -such ﬁotification.
‘ ‘Upon its receipt of such request for hearing, the Commission shall forth-
~with direct to (1) the person against whom the allegation of noncompliance has
>.been made, (2) the complainant, (3) the TERQO Director, and (4) any and all other
identified interested persons, written notice of such hearing, wherein is set
forth the date, time, and location of such hearing. In addition, such notice shall
‘advise each interested person of (1) the nature of the hearing, (2) the right to
be present at and participate in the hearing, (3) the right to present the testi-
mony of witnesses and documentary evidence and to cross-examine witnesses, and
(4) the right to be represented by counsel at his/her/its own expense. On its
own initiatiﬁe, or upoﬁ the réquest of any person so notified of such hearing, the
Commission shall subpoena identified witnessesvand documents and/or records. With-
in its discretion, the Commission may direct that the TERO Director assist the
complainant in the presentatioq/of his/her/its claim of noncompliance.

At all hearings before the Commission, the following rules of procedure

shall be recognized and adhered to:



A. Each notified interested person shall have the right to be present at
and participate in the hearlng. )

B. Each such person shall have the right to present felevant sworn testi-
mony and documentary evidence. .

C. Each such person shall have the right to call witnesses on his/her/its
~ own behalf and to cross-examine witnesses called by any other hearing participant.

D. Each such person shall have the right to be represented by counsel at
his/her/its own expense.

E. The Chairman of the Commission or a member thereof appointed by the
Chairman shall preside over the proceedlngs.

F. Neither the formal rules of evidence nor any formal rules of procedure
need be observed, but the Commission shall proceed to ascertain the facts inherent
in the matter in a reasonable and orderly manner.

G. A complete transcript of the proceedings shall be made and maintained
by the Commission. |

H. The proceedings may be continued at the discretion of the Commission,
should it deem such action advisable. 7 ‘

' I. Any matter to be proven must be so done to the satisfaction of the Com-
mission by a pfeponderance of the evidence. o v

J. At the termination of the proceedings, the Commission, within its dis-
cretion, may either render an immediate determination or take the matter under
advisement and iseue its decision no 1ater_than ten (10) days from the date of the
hearxng ‘ — V ‘ »

Within a perlod not to exceed ten (10) days from the date of the hearing,
the Commission shall issue its written decision and order, setting forth the
specific ground(s) therefor and shall direct a copy thereof to each notified
interested person who was present at and participated in the hearing. Should the
F'Commission determine that the person against whom the complaint was brought did
fail to comply with any requirement(s) set forth in this Ordinance, in any and
allAsupplementary ordinances,‘or-in any and all rules, regulations, and/or guide-
lines promulgated by the TERO Commission, the Commission shall impose one or a
combination of the sanctions set forth in Chapter 12 of this Ordinance and may
" order such person to take such corrective actions as are deemed necessary to

remedy any harm caused by the noncompliance at issue.



CHAPTER 11

APPEAL PROCEDURE

Any notified interested person who was present at and participated in any
hearing before the Commission and who is aggrieved by a decision and order
issued thereby shall have the right to appeal'therefrdm to the Fort Berthold
Tribal Court. ‘ V

A Notice of Appeal shall be filed with the Court within a period of thirty
(30) days from the date of receipt by such aggrieved person of the Notice of
Decision from the Commission. Copies of the thice of Appeal.shall be directed
"~ by such person to both the TERO Director and Commission. o

The Court shall reverse the decision of the Commission only whereﬁit finds
such decision to be arbitrary and capricious, or unsupported by substantial evi;
dence. S o
(Note: Prior to seeking‘aﬁy judiéial relief within the Fort Berthdld
Tribal Court system, any person aggrieved by any action taken by a covered employer,
- the TERO Director, or the TERO staff, shéll.initially seek administrative relief
pursuant to the specific,procédures as prescribéd_by and set'forth in Chapter 10

of this Ordinance.)

CHAPTER 12

. SANCTIONS

Any one or combination of the following sanctions shall be imposed by the
Commission upon its determination that a person has failed to comply with any
requirements set forth in this Ordinance, in any and all supplementary ordinances,
‘or in any and all rules, regulations, and/or guidelines promulgated by the TERO
Commission.

A. TImposition of a civil monetary fine not to exceed the amount of Five
Hundred and 00/100 Dollars ($500.00) per violation. FEach day on which a person
has been determined to haQe been out of compliance with any TERO requirements
shall constitute a separate violation. ‘ |
: B. Suspension or termination of the person's current conduct of business
$Within the exterior boundaries of the Fort Berthold Reservation, provided that
such person be granted a reasonable beriod of time during which to remove its

equipment and other property located on the Reserﬁation and to arrange with



_ another person for the assumption of any of its outstanding contractual obli-~
gations., ) - _ .
C. Prohibition of the person's engaging in the future conduct of busi-
ness within the exterior boundaries of the Fort Berthold Reservation for a
definite or indefinite period. ‘ '
| D. Provision of monetary or other appfopriate relief as and for damages
to compensate any person harmed as a result of the noncompliance at issue.

E. Order the immediate termination by the covefed employer of any indi-
vidual(s) hired in contravention of any TERO requirements relative to Indian
preferenée in the selection and hiring of employees.

F. Order the immediate recission of any contract(s) and/or subcontract(s)
entered info by the covered employer in contravention of any TERO requirements
relative to Indian preference -in contracting and subcontractihg;

G. Order the employment, promotion, and training by the covered employer
of any Indian individual(s) adversely affected by the noncompliance with any TERO
'~ requirements relative to Indian preference in employment opportunities.

H. Order the award of a contract or subcontract by a covered employer to
any qualified Indian-owned firm adversely affected by the noncompliance with any
TERO requirements relatiye to. Indian preference in contracting and subcontracting.

I. Order the award of back pay byvthe covered employer to anj Indian
individual(s) adversely affected by the noncompliance with any TERO requirements
~relative to Indian preference in employment opportunities.

J.  Order the covered employer to make such changes in its policies, pro-
cedures, and/or conduct as are deemed necessary for the purpose of securing com-
pliance with any TERO requirements. ‘

K. Such other or further relief and/or sanctions as the Commission should

deem just and proper.

CHAPTER 13

PUBLICATION OF ORDINANCE

The obligation of all covered employers to fully comply with the require-
ments set forth in this Ordinance, in any and all supplementary ordinances, and
in any and all rules, regulations, and/or guidelines promulgated by the TERC Com-
mission, shall be made known to all covered employers doing business within the

exterior boundaries of the Fort Berthold Reservation whether currently or in the



future. It shall be the duty and responsibility of the staff of the TERO Office
to cause the publication of such requirements to- be performed to the extent as
prescribed herein. _ f '

The TERO staff shall direct copies of this Ordinance, of any and all
supplementary ordinances, and of any and all rules, regulations, and/or guide-
lines promulgated by the TERO Commission, upon formal adoption thereof by the
Tribal Business Council, to all covered employers, the Superintendent of thé Fort
Berthold Agency of the Bureau of Indian Affairs, and all government agencies and
wholly-owned government corporations dintending to undertake projects within the
exterior boundaries of the Fort Berthold Reservation. In addition, the TERO
staff will continuously maintain in its files a sufficient number of copies of
all such ordinances,‘rﬁles, regulations, and/or'guidelines.for dissemination to
any person who should request copies thereof. ' »

The TERO staff shall take whatever action is deemed appropriate and neces—
sary to ensure that all bid announcements, issued by federal, étate, and Tribal"
-agencies and wholly-owned government corporations and by all other entities, shall
each contain a provision therein providing that the successful bidder shall fully
cémply with the applicable requirements set forth in all TERO ordinances, rules,

regulations, and/or guidelines.

CHAPTER 14

REPORTING REQUIREMENTS

A covered employer shall submit to the TERO Office, in a timely manner,
such information (including documentation) as the TERO Director should request,
from time to time, on reﬁort forms furnished by the TERO Office; provided, however,
that a covered employer may refuse to submit any information or documentation which
it can demonstrate must remain confidential for valid business purposes. ‘
A1l written materials, relating to any coﬁered employer, including certi-
fied Indian~owned firms, maintained on file in the TERO Office shall remain strictly
confidential. Such written materials shall include, but not be limited to, Indian
preference certification applications and accompanying documentation, finanéial
records, tax records, corporate and other business organic documents, resumes,
and financial institution documents. No person other than the TERO Director,

staff members within the TERO Office, and members of the TERO Commission, shall



have -any accesé\whatsoever to.any such written materials or other information
maintained on file in the TERO Office; provided, however, that an authorized
representative or agent of a covered employer shall have the right to secure
access only to the particular file so maintained on such covered employer, for
the purpose of review and/or photostatic copying within the location of the TERO
Office (i.e., no file or any written materials maintained therein shall be
removed from the location of the TERO Office by any such representative or agent
of a covered employer). In addition, the TERO Director, staff, and Commission
~shall be obligated to recognize and comply with the policy of such strict confi-
dentiality in the context. of the prohibition against their relating, whether

- verbally or in written form, any information whatsoever to any other person fela—

tive to such written materials so maintained on file in the TERO Office.-

CHAPTER 15

ON-SITE INSPECTIONS

The TERO Director;bthé‘staff membérs.within the.TERO Office, énd the memberéA'
of the TERO Commission shall ﬁaﬁe‘the right to,éonduct periodic on-site inspections
at any time during the actual operation of the bﬁsiness of any covered employer, J
in order to monitor compliance by such employer with the requirements set forth
in this Ordinance, with those set forth in any and'all sﬁpplementary ordinances),

with any and all rules, regulations, and/or guidelines promulgated by the TERO
Commissién, and with any order issued by the Commission. During the period of any
such on-site inspection, such TERO personnel and officials shall have the right to
speak with any contractor, subcontractor, or_employee working on the site, so long
as such conversation does not interfere with the operation of the business. 1In
addition, such TERO personnel and officials shall have the right to inspect any
and all records and other written materials maintained on-site by a covered employer,
which cannot be deemed confidential for valid business put?oses. Any and all such
written materials so inspected shall be subject to the requirements relative to
strict confidentiality, as prescribed b& and set forth in Chapter 14 of this

Ordinance.



CHAPTER 16

COMPLIANCE PLAN

SuBsequent to the effective date of this Ordinance; no covered employer,
who intends to do business within the exterior boundaries of the Fdrt Berthold
~ Reservation, shall commence the conduct of such business until such time as he/
she/it has consulted with the TERO Director and/or staff for the purpose of being
advised of his/her/its Indian preference and other obligations, as prescribed by
and set forth in this Ordinance, in any and all supplementary ordinances, and in
any and all rules, regulations, and/or guidelines promulgated by the TERO Com-
mission. -After such consultation and'preﬁious to the commencement of the conduct
of business, such covered employer shall develop a compliance plan which is

acceptable to and approved by the TERO Director.

CHAPTER 1.7

UNION AGREEMENTS

- A covered employer, Whp intends fo enter into a cdllective bargaining
agreement with a labor union, shall ensure that such agreement includes a pro-
vision whereby such labor union agrees to comply with the applicable Indian pre-
ference requirements set forth in this Ordinance, in any and all supplementary
ordinances, and in any and all rules, regulations, and/or guidelines promulgated
‘by the TERO Commission. Any such collécti&e'bargaining agreement shall be subject
to the approval of the TERO Director, 50 as to enéure that such agreement satisfies

the intent of this Chapter.

CHAPTER 18

" ENFORCEMENT OF ORDERS

The police officers of both the Three Affiliated Tribes and the Bureau of
Indian Affairs are hereby expressly authorized and directed to take whatever
reasonable legal enforcement action is necessaryvto fully enforce any and alll
cease and desist and related orders as are, from time to time, properly issued
by the Tribal Employment Rights Commission or by the Fort Berthold Tribal Court.
Such an order issued by the Commission shall not require an accompanying or

affirming judicial order, so as to render the order legally enforceable.

i



CHAPTER 19

RECOGNITION OF FREEDOM ‘OF RELIGION

.

A covered employer shall make any reasonable modifications in the opera-

- tion of its business for the purpose of accommodating the religious beliefs,

traditions, and practices of Indian employees and Indian-owned firms in accord-

ance with any relevant guidelines which may be promulgated by the TERO Commission.

CBAPTER 20

HARASSMENT

No person, including any representative or agent of a covered employer,
contractor, subcontractof, or certified Indian-owned firm, shall attempt to or,
in fact, harass, intimidate, or retaliate against the Director of or any member.
of the staff within the TERO Office, or any member of the Tribal Employment Rights
Commission. Should any person be deemed by the TERO Director to have violated
such prohibition against harassment, intimidation, and retaliation, the Director
shall forthwith direct to such person's employer, by certified mail, a formal

written warning, wherein is set forth a full description of the nature of the

"alleged harassment, intimidation, and/or retaliation, and a clear admonition that

such conduct shail forthwith be discontipued. Should such conduct continue subse-
quent to the receipt by such employer of the written warning, the TERO Director
shall forthwith notify the Commission of the matter and request that it set a

date for a formal hearing thereon. Any such hearing shall be conducted in
accordance with the rules of. procedure prescribed by and set forth in Chapter 10

of this Ordinance. Should the Commission determine that such employer did violate

" the prohibition against harassment, intimidation, and retaliation, the Commission

shall impose against the employer, depending upon the degree of severity of such
conduct, any one or combination of the sanctions prescribed by and set forth in

Chapter 12 of this Ordinance.

CHAPTER 21

INDIAN PREFERENCE GUIDELINES

Any and all guidelihes promulgated by the Tribal Employment Rights



Commission, segiing forth reqﬁirements for covered employers and the TERO Director
and staff relative to Indian preference in employment practices‘and in contracting
'ahd:s&bcontfacting (e.g., minimum numerical hiring goals and timetables, Tfibal
hiring hall, training, promotions, layoffs, and contract awards), shall be in-
corporated herein and made part hereof, subject to the approval of both the Tribal

Business Council and the Secretary of the Interior.

CHAPTER 22

RULES AND REGULATTONS

Any and all rules and regulations implementing any of the proviéioné set
forth in this Ordinance or any of those set forth in any and all'suppléméntary'_
ordinances, issued by the Tribal Employment nghts Comm1581on, subsequent to the
effective date of this Ordinance, shall be subject to review and comment by
interested persons resident w1th1n the exterior boundaries of the Fort Berthold
Reservation, : _ o : '

In issuing ahy and all such rules‘and regulations,:the Commiséion shall
recognize and comply with the-following minimum procedures: ' '

A. The proposed rules and regulations shall be published once in every
newspaper whose respective principal places of business are located within the:
exterior boundaries of the Fort Berthold ReserVatiQn. A

B.: Within a period of twenty (20) days from the daté of the publication
of the létest newspaper, all interested persons may submit written comments to
the TERO Office. '

C. Simultaneous with its initial review of the proposed rules and regu«v
lations, the Tribal Business Council shall review and discuss any and all written
comments submitted.

D. The Tribal Business Council, upon its final review of the proposed rules
and regulations with any changes made therein based upon any written comments,
shall formally approve and adopt the same, at which time such rules and regulations
shall become effecti?e.

E. The adopted rules and regulations shall forthwith be directed'to the

Secretary of the Interior for review and approval.



CHAPTER 23

SEVERABILITY

Should any provision set forth in this Ordinance, or the application thereof
to any person or circumstance, be held invalid by a court of competent jurisdiction,
the full remainder of such provision,-or the application of the provision to another

person or circumstance, shall not be affected thereby..

CHAPTER 24

COVERAGE

This Ordinance shall be applicable to all "covered employers'" (as such term
is defined in Chapter 4 herein), whether such pérson is doing business within the
exterior boundaries of the Fort Berthold Reservation at the time of the effective

date hereof or will be so doing business subsequent thereto.

CHAPTER 25

. , . EFFECTIVE DATE

This Ordinance shall be in full force and effect as of the date of the

formal approval and adoption hereof by the Tribal Business Council.



