Resolution No. 14-148-VJB

RESOLUTION OF THE GOVERNING BODY OF THE
THREE AFFILIATED TRIBES OF THE
FORT BERTHOLD INDIAN RESERVATION

A Resolution Entitled, “Approval of Architect Agreement for New Casino Event Center
and Parking Structure — Zerr Berg Architects of 510 4™ Avenue North, Fargo, North

Dakota”

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

The Three Affiliated Tribes (the “MHA Nation”), having accepted the Indian
Reorganization Act of June 18, 1934, and the authority under said Act and having
adopted a Constitution and By-Laws pursuant to said Act; and

The Constitution of the MHA Nation generally authorizes and empowers the
Tribal Business Council to engage in activities on behalf of and in the interest of
the welfare and benefit of the MHA Nation and of the enrolled members thereof;
and

Article IIT of the Constitution of the Three Affiliated Tribes provides that the
Tribal Business Council is the governing body of the Tribes; and

The 4 Bears Casino & Lodge (“Casino”) has a new event center and parking
structure project in development to be funded by a loan from the Three Affiliated
Tribes; and

The Casino has selected Zerr Berg Architects of Fargo, ND to provide
architecture and design services for the new structures; and

As owner of the Casino, the Tribe becomes a necessary party to the Agreement
that includes a limited wavier of its Sovereign Immunity that is limited to
enforcement of the contract terms including specific performance.

NOW, THEREFORE, BE IT RESOLVED that the Tribal Business Council of the Three

Affiliated Tribes approves the selection of Zerr Berg Architects of Fargo, ND to
provide architecture and design services to the new Casino Event Center and
Parking Structure; and

BE ITFINALLY RESOLVED, the Tribal Business Council hereby approves a limited waiver

of sovereign immunity in the Agreement that is limited to the contract terms and
specific performance and expressly excludes consequential and incidental
damages by the parties.
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Resolution No. 14-148-VJB

CERTIFICATION

I, the undersigned, as Secretary of the Tribal Business Council of the Three Affiliated Tribes
of the Fort Berthold Indian Reservation hereby certify that the tribal Business Council is
composed of seven (7) members of whom five (5) constitute a quorum, _6 were present at
a Regular Meeting thereof duly called, noticed, convened and held on the 26% day of
August, 2014, that the foregoing Resolution was duly adopted at such meeting by the
affirmative vote of 6 members, 0 members opposed, 0 members abstained, 0 members
not voting, and that said Resolution has not been rescinded or amended in any way.

Chairman [X] Voting. [ | Not Voting.

Dated this 26%" day of _August ,2014.

ATTEST:
Executlve Secré% uély Brugh airman, Tex G. Hall
Tribal Business c1l Tribal Business Council
Three Affiliated Tribes Three Affiliated Tribes
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A Document B103" - 2007

Standard Form of Agreement Between Owner and Architect for a Large or Complex
Project

AGREEMENT made as of the twenty-fifth day of July in the year Two Thousand Fourteen
ADDITIONS AND DELETIONS:

(In W{)f‘db‘, indicaie day, ?”0””’1 andyea?'.) The author of this document has
added information needed for its
BETWEEN the Architect’s client identified as the Qwner: completion, The auther may also
(Name, legal séatus, address and other Information) have revised the text of the criginal
AlA standard form. An Additions and
4 Bears Casino and Lodge Deletions Report that notes added
202 Frontage Road information as well as revisions ta the
New Town, ND 58763 standard Form {axt Is available from
the author and should be reviewed. A
and the Architect: verfical lins in the ieft margin of this

document ndlicates where the author
has added necessary information
and where the author has added ta or
deleted from the original AIA text.

{Name, legal status, address and other informaiion)

Zerr Berg Architects, Inc.

510 4th Ave N

Fargo, North Dakota 58102-4821 This decument has Important fegal
Phone: 701.280.0187 congeguences. Consultation with an
Fax: 701.280.9021 attormey is encauraged with respect

to its somplation or madification,
for the following Project:
{Name, location and detailed description)

4 Bears Casino and Lodge

Event Center and Parking Ramp Addition
202 Frontage Road

New Town, ND 58763

Project No. 13-089

The Owner and Architect agree as follows.

AlA Document B103™ « 2007, Copyright @ 2007 by The American Institute of Architzcts, All rfights reservad. WARMNING: This AIA® Document Is protected by
U.4, Copyright Law and International Traaties, Unauthorized reproduction or distribution of this AAY Document, or any portion of it, may result in
savera civil and criminai penalties, and will e prosecuted to the maxlmum extent possible under the Taw. This document was produced by AlA software at
11:39:00 on D7/25/2014 under Order No.9975642548 1 which exgires on 02/23/2018, and is not for resaie,
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ARTICLE 1 INETIAL INFORMATION

§ 1.1 This Agreement is based on the Initial Information set forth in this Section 1.1.

(Note the disposition for the following items by inseviing the requested information or a statement such as "not
applicable, " "unknown at time of execution” or "to be determined later by mutual agreement, '}

§ 1.1.1 The Owner’s program for the Project:
tldentify documentation or state the manner in which the program will be developed)

This project scope includes a new arena capable of holding concerts with a seating capacity of 4,000, Seating
wilk be provided with retractabie platform bleachers and chairs placed on the arena floor. A mezzanine will be
provided on 3 sides with premium box seating, A proposed 300 car parking ramp is also included. Site
development will accur under a separate contract but will be coordinated with this worle. Additional program
requirements will be developed with the Owner through this contract.

§ 1.1.2 Tha Project’s physical characteristics;

(Identify or describe, if appropriate, size, location, dimensions, or other pertinent information, such as geotechnical
reports; site, boundary and lopographic surveys; traffic and utility studies; availability of public and private utilities
and services; legal description of the site; ete.)

This project will include an addition of a new arena & event center space to the existing 4 Bears casino & lodgs
building. The building will be located directly north of the existing event ¢enter, Also, a new parking ramp for
approximately 300 vehicles as well as interior renovations and additions to the existing event center and casino
will be completed. The parking garage will be located directly west of thenew event center, Extensive changes to
the existing and proposed building site work will be completed to add parking capacity, simplify vehicutar and
pedestrian circulation, and maintain positive drainage. Sitework design will be provided under a separate
contract.

MA Document E103™ - 2007, Gopyright @ 2007 by The Amerloan Instiufe of Architacts, Al rights reserved, WARNING: This AIA® Bocument is protected hy
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The arena building will be comprised of a pre-engineered rigid frame structure for the event center volume.
Surrounding this space will be a first level and second level concourse constructed of precast concrete floor
planks supported by structural steel framing, The majority of the arena will be comprised of slab on grade
construction, with & lower basement storage level beneath the stage. Structural design for the praject will be
provided under a separate contract, The roof for the entire arena will be comprised of fully adhered membrane
roofing over metal decking and steel bar joist framing. The exterior enveiope for the arena will be magonry
veneer, curtain wall, prefinished metal panels, and composite panels, EIFS, precast conorete and prefinished
cement fiber panels. Final combinations of exterior finishes will be defined as the envelope is designed. Steel
stud framing will be used throughout the project along with CMU exit access stairway enclosures & elevator
shafts, The building will be fully sprinkled per NFPA 13,

The parking ramp building will be comprised of precast concrete floor panels, wall panels, and structural columns
and beams, The parking ramp will not be fully enclosed and will have decorative exterior sereening comprised of
precast concrete and prefinished metal wall panels/screens. The parking ramp will be fully sprinldered (dry) per
NFEPA 13,

The interior renovations of the existing casino and event center will be comprised primarily of non-bearing steel
stud partition wall framing and finish upgrades. A mezzanine storage level will be added to a portien of the
existing event center, which will be comprised of a concrete over steel deck floor slab over structural steel
framing and colunns.

Preliminary programming for the project has indicated that approximate floor areas for the various portions of the
project will be as follows:

Arena Portion Gross SF
Lower Level 6,364 SF

First Level 69,648 SF
Second Level 38,070 SF
Parking Ramp Portion Gross S
Lower Level 31,811 8F
First Level 31,811 8SF
Second Level 31,811 8F
Third Level 31,811 SF
Fourth Level 31,811 8F

Casino Renovation Portion  Gross SF
First Level Addition 3,633 8F
First Level Renovation 29,651 SF
Second Level Addition 12,542 SF

§ 1.1.3 The Owner’s budget for the Cost of the Work, as defined in Section 6.1:
(Pravide total and, if known, a line ftem breakdown,)

Preliminary budgeting inclusive of fees, centingency, and owner costs has been approved as follows by the Tribal
Comneil of the Three Affiliated Tribes:

Event Center $20,160,000
Building Renovations $3,960,000
Parking Ramp (300 Stalls) $12,300,000
Sitework, Drive, Parking %6,080,000
Total $42,500,000

This budget will be reviewed and confirmed with the CMAR onoe they are engaged.

§ 1.1.4 The Owner’s anticipated design and construction schedule:
A Design phase milestone dates, if any:
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Init,

To be determined once the CMAR is engaged.
2 Commencement of construction:
To be determined once the CMAR is engaged.
3 Substantial Completion date or milestone cates:
To be determined once the CMAR is engaged.

4 Other;

§ 1.1.5 The Owner intends the following procurement or delivery method for the Project:
(Identify method such as competitive bid, negotiated contract or consiruction management.)

The project will be constructed using the Construction Manager At Risk (CMAR]) delivery method. The CMAR will
be selected through an RFP process coordinated by the Owner’s Representative, KLJ. Members of the Design Team
and the Owner’s Representatives will participate in the selection process,

§ 1.1.6 The Owner’s requirements for accelerated or fast-track scheduling, multiple bid packages, or phased
construction are set Torth below:
(List number and type of bidiprocurement packages.)

to be determined

§ 1.1.7 Other Project information:
(Identify special characteristics or needs of the Project not provided elsewhere, such as environmenially responsible
design or historic preservation requirements.)

§ 1.1.8 The Qwner identifies the following representative in accordance with Section 5.4
(List name, address and other information.)

Patrick Packineau — General Manager
4 Bears Casino and Lodge

202 Frontage Road
New Town, ND 58763

Kadrmas, Lea & Jackson, Inc. — Tracy Haag (Billings Office) — Owner's Representative
2611 Gabel Road

PO Box 80303

Billings, MT 591080303

§ 1.1.9 The persons or entities, in gddition to the Owner’s representative, who are required to review the Architect’s
submitials to the Owner are as follows:
(List name, address and other information.)

§ 1.1.10 The Owner will retain the following consultants and contractors:
(List name, legal status, address and other information,)
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{(Paragraphs deleted}
Structural Consultant/ Civil Consultant / Owner’s Representative:

Kadrmas, Lee & Jackson, Inc. —~ Tracy Haag (Billings Office)
2611 Gabel Road
PO Box 80303
(Paragraphs deleted)
Billings, MT 59108-0303

§ 1.1.11 The Architsct identifies the following representative in accordarce with Section 2.3
(List name, address and other information,)

Brian Berg, AIA

510 4th Ave N

Fargo, North Dakota 58102-4821
Phone; 701.280.0187

Fax: 701.280.9021

§ 1.1.12 The Architect will retain the consultants identified in Sections 1.1.12.1 and 1.1,12.2;
(List name, legal status, address and other information.)

§ 1.1.12.1 Consultants retained wnder Basic Services:
(Paragraphs deleted)
A Mechanical & Electrical Engincer;
Obermiller Nelson Engineering, Inc.

2301 129 8t N
Fargo, ND 58102

§ 1.1.12.2 Consultants retained under Additional Services:

Agoustical Congsultant - to be determined

§ 1.1.13 Other Initial mformation on which the Agreement is based:

None

§ 1.2 The Owner and Architect may rely on the Initial Information. Both parties, however, recognize that such
information may materially change and, in that event, the Owner and the Architect shall appropriately adjust the

schedule, the Architect’s services and the Architect’s compensation.

ARTICLE 2 ARCHITECT'S RESPONSIBHJTIES
§ 2.1 The Architect shall provide the professional services as set forth in this Agreement.

§ 2.2 The Architect shall perform its services consistent with the professional skill and care ordinarily provided by
architects practicing in the same or similar locality under the same or similar circumstances. The Architect shall
perform its services as expeditiously as is consistent with such professional skill and care and the orderly progress of
the Project,

§ 2.3 The Architect shall identify a representative authorized to act on behalf of the Architect with respect to the
Project.
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Init.

§ 2.4 Except with the Owner’s knowledge and consent, the Architect shall not engage in ary activity, or accept any
employment, interest or contribution that would reasonably appear to compromise the Architect’s professional
judgment with respect to this Project.

§ 2.5 The Architect shall maintain the following insurance for the duration of this Agreement. If any of the
requirements set forth below exceed the types and limits the Architect normally maintains, the Owner shall reimburse
the Architect for any additional cost.

§ 2.5.1 Comprehensive General Liability with policy limits of not less than one millien dellars for each oceurrence and
two million for each aggregate

§ 2.5.2 Automobile Liability covering owned and rented vehicles operated by the Acchitect with policy limits of not
less than one million dollars for combined single limit, and thirty thousand dollars for ND and forty thousand dollars
for MN personal injury protection.

§ 2.5.3 The Architect may use umbrella or excess liability insurance to achieve the required coverage for
Comprehensive General Liability and Automobile Liability, provided that such umbreila or excess insurance results in
the same type of coverage as required for the individual policies.

§ 2.5.4 Workers’ Compensation at statutory limits and Employers Liability with a policy limit of not less than one
million dotlars for each accident, one million doliars for E.L. disease (each employee), and on emillion dollars EL.,
disease (policy limif).

§ 2.5.5 Professional Liability covering the Architect’s negligent acts, errors and ornissions in its performance of
professional services with policy limits of not less than two million dollars for each occurrence and two million dollars
for general aggregate.

§ 2.5.6 The Architect shall provide to the Owner certificates of insurance evidencing compliance with the
requirements in this Section 2.5. The certificates will show the Owner as an additional insured on the Comprehensive
General Liability, Automobile Liability, umbrella or excess policies.

ARTICLE 3 SCOPE OF ARCHITECT'S BASIC SERVICES

§ 3.1 The Axchitect’s Basic Services consist of those described in Article 3 and include usual and customary
structural, mechanical, and electrlcal engineering services. Services not set forth in this Article 3 are Additional
Services,

§ 3.1.1 The Architect shall manage the Architect’s services, consult with the Qwner, research applicable design
criteria, atlend Project meetings, communicate with members of the Project team and report progress to the Owner.

§ 3.1.2 The Architect shall coordinate its services with those services provided by the Owner and the Owner’s
consultants. The Architect shall be entitled to rely on the zccuracy and completeness of services and information
furnished by the Qwner and the Owrer’s vonsubtants. The Architect shall provide prompt written notice to the Owner
if the Architect becomes aware of any error, omission or inconsistency in such services or information.

§ 3.1.3 As soon as practicable after the date of this Agreement, the Architect shall submit to the Owner and the
Scheduling Consultant a schedule of the Architect’s services for inclusion in the Project schedule. The schedule of the
Architect’s services shall include design milestone dates, anticipated dates when cost estimates or design reviews may
oceur, and allowances for periods of time required (1) for the Owner’s review (2) for the performance of the Owner’s
censultants, and (3) for approval of submissions by authorities having jurisdiction over the Project.

§ 3.1.4 Upon the Owner’s reasonable request, the Architect shall submit information to the Scheduling Consultant and
participate in developing and revising the Project schedule as it relates to the Architeet’s services.

§ 3.1.5 Once the Owner and the Architect agree to the time limits established by the Project schedule, the Owner and
the Architect shall not exceed them, except for reasonable cause.
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§ 3.1.6 The Architect shall not be respongible for an Owner’s directive or substitution made without the Architect’s
approval.

§ 3.1.7 The Architect shall, at appropriate times, contact the governmental authorities required to approve the
Construction Documents and the entities providing utility services to the Project. In designing the Project, the
Architect shall respond to applicable design requirements imposed by such governmental anthorities and by such
entities providing utility services.

§ 3.1.8 The Architect shall assist the Owner in connection with the Owner’s responsibility for filing documents
required for the approval of povernmental authorities having jurisdiction over the Project.

§ 3.2 SCHEMATIC DESIGN PHASE SERVICES !
§ 3.2,1 The Architect shall review the program and other information finnished by the Owner, and shall review laws, !
codes, and regulations applicable to the Architect’s services, 5‘

§ 3.2.2 The Architect shall prepare 2 preliminary evaluation of the Owner’s program, schedule, budget for the Cost of
the Work, Project site, and the proposed procuretent or delivery method and other Initial Information, each in terms
of the other, to ascertain the requirements of the Project. The Architect shall notify the Owner of (1} any
inconsistencies discovered in the information, and (2) other information or consulting services that may be reasonably
needed for the Project.

§ 3.2.3 The Architect shall present its preliminary evaluation to the Owner and shall discuss with the Owner
alternative approaches to design and construction of the Project, including the feasibility of incorporating
environmentally responsible design appreaches. The Architect shall reach an understanding with the Owner regarding
the requirements of the Profect.

§ 3.2.4 Based on the Project requirements agreed upon with the Owner, the Architect shall prepare and present for the
Owner’s approval a preliminary design illustrating the scale and relationship of the Project components.

§ 3.2.5 Based on the Owner’s approval of the preliminary design, the Architect shall prepare Schematic Design
Dacuments for the Owner’s approval, The Schematic Dasign Documents shall consist of drawings and other
documents ineluding a site plan, if appropriate, and preliminary building plans, sections and elevations; and may
include some combination of study models, perspective sketches, or digital modeling, Preliminary selections of major
building systems and construction materials shall be noted ort the drawings or described in writing.

§ 3.2.5.1 The Architect shall consider environmentally responsible design alternatives, such as material choices and
building orientation, together with cther considerations based on program and aesthetics, in developing a design that is
consistent with the Owner’s program, schedule and budget for the Cost of the Work, The Owner may obtain other
environmentally responsible design services under Article 4,

§ 3.2.5.2 The Architect shall consider the value of alternative materials, building systems and equipment, together
with other considerations based ou program and aesthetics it developing a design for the Project that is consistent with
the Owner’s schedule and budget for the Cost of the Work,

§ 3.2.6 The Architect shall submit the Schematic Design Documents to the Owner and the Cost Consultant. The
Architect shall meet with the Cost Consultant to review the Schematic Design Documents.

§ 3.2.7 Upon receipt of the Cost Consultant’s estimate at the conclusion of the Schematic Design Phase, the Architect
shatl take action as required undey Section 6.4, and request the Owner’s approval of the Schematic Design Documents,
If revisions to the Schematic Design Documents are required to comply with the Owner’s budget for the Cost of the
Work at the conclusion of the Schematic Design Phase, the Architeet shall incorporate the required revisions in the
Design Development Fhase,

v
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§ 3.3 DESIGN DEVELOPMENT PHASE SERVICES i
§ 3.3.1 Based on the Owner’s approval of the Schematic Design Documents, and on the Owner’s authotization of any pod
adjustments in the Project requirements and the budget for the Cost of the Work pursuant to Section 5.3, the Architect P
shall prepare Design Development Documents for the Owner’s approval. The Design Development Documents ghall P

AlA Document B103™ ~ 2007. Copyright @ 2007 by The American Instituta of Architests. Al rights reserved, WARNING: This AIA® Dacument is protecied by

Init. U.8. Copyright Law and International Treatles. Unsuthorized seproduction or distribution of this AIA® Document, or any portion of th, may resuft in 7
severe civil and criminal penaities, and will be prosecuted to the maximum extent possihle under the law. This decument was produced by AlA software at
! 14:38:00 on 07/25/2014 under Qrder Ne.9976642648_1 which explres on 02232015, and is net for resale.

User Notes: (2053656212)




Init,

illustrate and describe the development of the approved Schematic Design Documents and shall consist of drawings
and other documents including plans, sections, elevations, typical construction details, and diagrammatic layouts of
building systems to fix and describe the size and character of the Project as to architectural, structural, mechanical and
electrical systems, and such other elements as may be appropriate. The Design Development Documents shall also
include outline specifications that identify major materials and systems and establish in general their quality levels,

§ 3.3.2 Prior to the conclusion of the Design Development Phase, the Architect shall submit the Design Development
Documents to the Owner and the Cost Consultant. The Architect shalt meet with the Cost Consultant to review the
Design Development Documents.

§ 3.3.3 Upon receipt of the Cost Consultant’s estimate at the conclusion of the Design Development Phase, the
Architect shall take action as required under Sections 6.5 and 6.6 and reqquest the Owner’s approval of the Design
Development Documents,

§ 3.4 CONSTRUCTION DOCUMENTS PHASE SERVICES

§ 3.4.1 Based on the Owner's approval of the Design Development Documents, and on the Owner’s authorization of
any adjustments in the Project requirements and the budget for the Cost of the Work, the Architect shall prepare
Construction Documents for the Owner’s approval. The Construction Documents shall illustrate and describe the
further development of the approved Design Development Documents and shall consist of Drawings and
Specifications setting forth in detail the quality levels of materials and systems and other requirements for the
construction of the Work. The Owner and Architect acknowtedge that in order to construct the Waork the Contractor
will provide additional information, including Shop Drawings, Product Data, Samples and other simdlar submittais,
which the Architect shall review in accordance with Section 3.6.4,

§ 3.4.2 The Architect shall incorporate into the Construction Documents the design requirernents of governmental
authorities having jurisdiction over the Project.

§ 3.4.3 During the development of the Construction Documents, the Architect shall assist the Owner in the
development and preparation of (1) bidding and procurement information that describes the time, place and conditions
of bidding, including bidding or proposal forms; (2) the form of agreement between the Qwner and Contractor; and (3)
the Conditions of the Contract for Construction (General, Supplementary and other Conditions). The Architect shall
also compile a project manual that includes the Conditions of the Contract for Construction and Specifications and
may include bidding requirements and sample forms.

§ 3.4.4 Prior to the conclusion of the Construction Documents Phase, the Architect shall submit the Construction
Documents to the Owner and the Cost Consultant. The Architect shall meet with the Cost Consultant to review the
Construction Documents.

§ 3.4.5 Upon receipt of the Cost Consultant’s estimate at the conclusion of the Construction Documents Phase, the
Architeet shall take action as required under Section 6.7 and request the Qwner’s approval of the Construction
Documents.

§ 3.5 BIDDING OR NEGOTIATION PHASE SERVICES

§ 3.5.1 GENERAL

The Architect shall assist the Owner in establishing a list of prospective contractors, Following the Owner’s approval
of the Consteauction Documents, the Architect shall assist the Owner in (1) obtaining cither corapetitive bids or
negotiated proposals; (2) confirming responsiveness of bids or proposals; (3) determining the successful bid or
proposal, if any; and, (4) awarding and preparing contracts for construction.

§ 3.5.2 COMPETITIVE BIDDING
§ 3.5.2.1 Bidding Documents shall consist of bidding requirements and proposed Confract Documents.

§ 3.5,2.2 The Architect shall assist the Owner in bidding the Project by
A filitating the reproduction of Bidding Documents for distribution to prospective bidders,
2 participating in a pre-bid conference for prospective bidders, and
3 preparing responses to questions from prospective bidders and providing clarifications and
interpretations of the Bidding Documents in the form of addenda.
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§ 3.5.2.3 The Architect shall consider requests for substitutions, if the Bidding Documents permil substitutions, and
shall prepare and disiribute addenda identifying approved substitutions to all prospective bidders.

§ 3.5.3 NEGOTIATED PROPOSALS
§ 3.5.3.1 Proposal Documents shall consist of proposal requirements and proposed Contract Documents,

§ 3.5.3.2 The Architect shall assist the Owner in obtaining proposals by
A facilitating the reproduction of Proposal Documents for distribution to prospective contractors, and
requesting their return upon completion of the negotiation process;
2 participating in selection interviews with prospective contractors; and
3 participating in negotiations with prospective contractors,

§ 3.5.3.3 The Architect shall consider requests for substitutions, if the Proposal Documents permit substitutions, and
shall prepare and distribute addenda identifying approved substitutions to alf prospective contractors.

§ 3.6 CONSTRUCTION PHASE SERVICES

§ 3.6.1 GENERAL

§ 3.6.1,1 The Architect shall provide administration of the Contract between the Owner and the Contractor as set forth
below and in AlA Decument A201™.-2007, General Conditions of the Contract for Construction. 1€ the Owner and
Confractor modify AIA Document A201--2007, those modifications shall not affect the Architect’s services under this
Agreement unless the Owner and the Architect amend this Agreement,

§ 3.6.1.2 The Architect shall advise and consult with the Cwner during the Construction Phase Services, The Architect
shall have authority 1o act on behalf of the Owner only to the extent provided in fhis Agreement. The Architect shall
not have control over, charge of, or responsibility for the construction means, methods, technigues, sequences or
procedures, or for safety precautions and programs in connection with the Work, nor shall the Architect be respongible
for the Contractor’s faiture to perform the Work in accordance with the requirements of the Contract Documents. The
Architect shall be responsible for the Architect’s negligent acts or omigsions, but shall not have control over or charge
of, and shal] not be responsible for, acts cr omissions of the Contxactor or of any other persons or entitics performing
portions of the Work,

§ 3.6.1.3 Subject to Section 4.3, the Architect’s responsibility to provide Construction Phase Services commences
with the award of the Contract for Construction and terminates on the date the Architect issues the final Certificate for
Payment.

§ 3.6.2 EVALUATIONS OF THE WORK

§ 3.6.2.1 The Architect shall visit the site at intervals appropriate to the stage of construction, or as otherwise required
in Section 4.3.3, to become generally familiar with the progress and quality of the portion of the Work completed, and
to determine, in general, if the Work observed is being performed in 2 manner indicating that the Work, when fully
completed, will be in accordance with the Contract Documents, However, the Architect shail not be required to make
exhaustive or continuous on-site inspections to check the quality or quantity of'the Work. On the basis of the site visits,
the Architect shall keep the Qwner reasonably informed about the progress and quality of the portion of the Work
completed, and report to the Owner (1) known deviations from the Contract Documents and from the most recent
contstruction schedule, and (2) defects and deficiencies observed in the Wotle,

§ 3.6.2.2 The Architect has the authority to reject Work that does not conform to the Contract Documents. Whenever
the Architect considers it necessary or advisable, the Architect shall have the authority to require inspection or testing
of the Work in accordance with the provisions of the Contract Documents, whether or not such Work is fabricated,
installed or completed. However, neither this authority of the Architect nor a dectsion made in good faith either to
exercise or not to exercise such authority shall give rise to a duty or responsibility of the Architect to the Contractor,
Subcontractors, material and equipment suppliers, their agents or employees or other persons or entities performing
portions of the Work.

§ 3.6.2.3 The Architect shall interpret and decide matters concerning performance under, and requirements of, the
Contract Documents on written request of either the Owner or Contractor, The Architect’s response to such requests
shall be made in writing within any time limits agreed upon or otherwise with reasonable promptness.
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§ 3.8.2.4 Interpretations and decisions of the Architect shall be consistont with the intent of and reasonably inferahle
from the Contract Documents and shall be in writing or in the form of drawings. When making such interpretations
and decisions, the Architect shall endeavor to secure faithful performance by both Owner and Contractor, shall not
show partiality to either, and shall not be liable for results of interpretations or decisions rendered in good faith. The
Architect’s decisions on matters relating to aesthetic effect shall be final if consistent with the intent expressed in the
Contract Documents.

§ 3.6.2.5 Unless the Owner and Contractor designate another perscn to serve as an Initial Decision Maker, as that term
is defined in ATA Document A201--2007, the Architect shall render initial decisions on Claims between the Owner and
Contractor as provided in the Contract Documents.

§ 3.6.3 CERTIFICATES FOR PAYMENT TO CONTRACTOR |
§ 3.6.3.1 The Architect shall teview and certify the amounts due the Contractor and shall issue certificates in such
amounts. The Architect’s certification for payment shall constitute a representation to the Owner, based on the i
Architect’s evatuation of the Work as provided in Section 3.6.2 and on the data comprising the Contractor’s g
Application for Payment, that, to the best of the Architect’s knowledge, information and belief, the Work has
progressed to the point indicated and that the quality of the Work is in accordance with the Contract Documents. The
foregoing representations are subject (1) to an evaluation of the Work for conformance with the Contract Documents
upon Substantial Completion, (2) to results of subsequent tests and inspections, (3) to cortection of minor deviations
from the Contract Docuraents prior to completion, and (4) to specific qualifications expressed by the Architect.

§ 3.6.3.2 The issuance of a Certificate for Payment shall not be a representation that the Architect has (1) made
exhaustive or continuous on-site inspections to check the quality or quantity of the Work, (2) reviewed construction
means, methods, techniques, sequences or procedures, (3) reviewed copiss of requisitions received from
Subcontractors and material suppliers and ather data requested by the Owner to substantiate the Contractor’s right 1o
payment, or (4) ascertained how or for what purpose the Coniractor has used money previously paid on account of the
Contract Sum.

§ 3.6.3.3 The Architect shall maintain a record of the Applications and Certificates for Payment.

§ 3.6.4 SUBMITTALS

§ 3.6.4.1 The Architect shall review the Contractor’s submittal schedule and shall not unreasonably delay or withhold
approval. The Architect’s action in reviewing submittals shall be taken in accordance with the approved submittai
achedule or, in the absence of an approved submittal schedule, with reasonable promptuess while allowing sufficient
time in the Architect’s professional judgment to permit adequate review,

§ 3.6.4.2 In accordance with the Architect-approved submittal schedule, the Architect shall review and approve or take
other appropriate action upon the Contractor’s submittals such as Shop Drawings, Product Data and Samples, but only |
for the limited purpose of checking for conformance with information given and the design concept expressed in the |
Contract Documents. Review of such submittals is not for the purpose of determining the accuracy and completeness }
of other information such as dimensions, quantities, and installation or performance of equipment or systems, which
are the Contractor’s responsibility. The Architect’s review shall not constitute approval of safety precautions o, oo
unless otherwise specifically stated by the Architect, of any construction means, methods, techniques, sequences or ]
procedures. The Architect’s approval of a specific item shall not indicate approval of an assembly of which the item is
& component,

§ 3.6.4.3 If the Contract Documents specifically require the Contractor te provide professional design services or
certifications by a design profassional related to systems, materials or equipment, the Architect shalt specify the
appropriate performance and design criteria that such services must satisfy. The Architect shall review shop drawings
and other submittals related to the Work designed or certified by the design professional retained by the Confractor
that bear such professional’s seal and signature when submitted to the Architect. The Architect shall be entitled to rely
upon the adequacy, accuracy and completeness of the services, certifications and approvals performed or provided by
such design professionals.

§ 3.6.4.4 Subject to the provisions of Section 4,3, the Architect shall review and respond to requests for information
about the Contract Documents. The Architect shall set forth in the Conttact Documents the requirements for requests
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for information. Requests for information shall include, at a minimum, a detailed written statement that indicates the
specific Drawings or Specifications in need of clarification and the nature of the clarification requested. The
Architect’s response to such requests shall be made in writing within any time limits agreed upon, or otherwise with
reasonable prompiness, If appropriate, the Architect shall prepare and issue supplemental Drawings and
Specifications in response to requests for information,

§ 3.6.4.5 The Architect shall maintain a record of submittals and copies of submittals supplied by the Contractor in
accordance with the requirements of the Contract Documents.

§ 3.6.3 CHANGES IN THE WORK

§ 3,651 The Architect may authorize minor changes in the Work that are consistent with the intent of the Contract
Documents and do not involve an adjustment in the Contract Sum or an extension of the Contract Time. Subject to the
provisions of Section 4.3, the Architect shall prepare Change Orders and Construction Change Directives for the
Owner’s approval and execution in accordance with the Contract Documents.

§ 3.6.5.2 The Architect shall maintain records relative to changes in the Work.

§ 3.6.6 PROJECT COMPLETION

§ 3.6.6.1 The Architect shall conduct inspections to determine the date or dates of Substantial Completion and the date
of final completion; issue Certificates of Substantial Completion; receive from the Contractor and forward to the
Owner, for the Owner’s review and records, written warranties and related documents required by the Contract
Documents and assembled by the Contractor; and issue a final Certificate for Payment based upon a final inspection
indicating the Work complies with the requirements of the Contract Documents,

§ 3.6.6.2 The Architect’s inspections shall be conducted with the Owner to check conformance cf the Work with the
requirements of the Contract Documents and to verify the accuracy and completeness of the list submitted by the
Contractor of Work 1o be completed or corrected.

§ 3.6.6.3 When the Work is found to be substantially complete, the Architect shall inform the Owner about the balance
of the Contract Sum remaining to be paid the Contractor, incliding the amount to be retained from the Contract Sum,
if any, for final completion or corrostion of the Work.

§ 3.6.5.4 The Architect shall forward to the Owner the following information received from the Contractor: (1)
consent of surety or sureties, if any, to reduction in or partial release of retainage or the making of final payment; {2)
affidavits, receipts, releases and waivers of liens or bonds indemnifying the Owner against liens; and (3) any other
documenitation required of the Contractor under the Congract Documents.

§ 3.6.8.5 Upon request of the Owner, and prior to the expiration of one year from the date of Substantial Completion,
the Architect shatl, without additional compensation, conduct a meeting with the Owner to review the facility
operations and performance.

ARTICLE 4  ADDITIONAL. SERVICES

§ 4.1 Additional Services listed below are not included in Basic Services but may be required for the Project. The
Architeet shall provide the listed Additional Services only if specifically designated in the table below as the
Architect’s responsibility, and the Owner shall compensate the Architect as provided in Section 11.2,

(Designate the Additional Services the Architect shall provide in the second column of the table below. In the third
column indicate whether the service description is located in Section 4.2 or in an attached exhibit, If in an exhibit,
identify the exhibit)

Services Respansibility Locatlon of Service Description
(Architecy, Onner | (Section £2 below or b an extibr
or arrached 1o s document and

Not Erovided? iderntified below)

§ 411 Programming Architect Included in basic services

§ 4.1.2  Multiple preliminary designs Architect Included in basic services

§ 41.3  Measured drawings Nat Provided

§ 414  Existing facilities surveys Not Provided
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§ 41.5  Site Evaluation and Planning (B203™--2007) | Not Provided

§ 416 Building information modeling Nat Provided

§ 41.7  Civil engineering Owner

§ 41.8  Landscape design Architect

§ 41.9  Architectural Interior Design (B252™-2007) | Architect

§ 41,10  Value Analysis (B204™-2007) Not Provided

§ 4111 Detailed cost estimating Not Provided |

§ 4142  On-site project representation Not Provided ;

§ 4113 Conformed construction documents Not Provided

§ 4114 Ag-Desimmed Record drawings Not Provided ,

§ 4115 As-Constructed Record drawings Not Provided i

§ 4116 Post occupancy evaluation Not Provided

§ 4117 Facility Support Services (B210™.-2007} Not Provided ]

§ 4118 Tepant-related services Not Provided

§ 4119 Coordination of Owner’s consultants Not Provided

§ 4120  Telecommunications/data design Not Provided !
A : . |

§ 41,21 ?gggﬁg{f;gé%tmn and Planning Not Provided .

§ 41.22  Commissioning (B211™-2007) Not Provided

§ 41.23  Extensive environmentally responsible design | Not Provided .

§ 41,24 LEED® Certification (B214™-=2007) Not Provided {

§ 41.25 Historic Preservation (B2057™--2007) Not Provided i

§ 4.1.26 F{;lg;;gm;;g ,;1)1shmgs,, and Bquipment Design | . progided |

§ 4.2 Insert a description of each Additional Service designated in Section 4.1 as the Architect’s responsibility, if not
further described in an exhibit attached to this docurnett, i

§ 4.3 Additiona! Services may be provided afier execution of this Agreement, without invalidating the Agreement.
Except for services required due to the fault of the Architect, any Additional Services provided in accordance with this
Section 4.3 shall entitle the Architect to compensation pursuant to Section 11.3 and an appropriate adjustment in the
Avrchitect’s schedule,

§ 4.3.1 Upon recognizing the need to perform the following Additional Services, the Architect shall notify the Owner ;
with reasonable promptness and explain the facts and circumnstances giving rise to the need, The Architect shall not
preceed o provide the following services until the Architect receives the Owner’s written authorization:

4 Services necessitated by a change in the Initial Information, previous instructions or approvals given by L
the Owner, or a material change in the Project including, but not limited to, size, quality, complexity,
the Owner’s schedule or budget for Cost of the Work, or procurement or delivery method, or bid
packages in addition to those listed in Section 1.1.6;

2 Services necessitated by the Owner’s request for extensive environmentally responsible design
alternatives, such as unique system desigas, in-depth material research, energy modeling, or LEED®
certification;

.3 Changing or editing previously prepared Instruments of Service necessitated by the enactment or
ravision of codes, laws or regulations or official interpretations;

4 Services necessitated by decisions of the Owner not rendered in a timely manner or any other failure of
performance on the part of the Owner or the Owner’s consultants or contractors;

B Preparing digital data for transmission to the Owner’s consultants and contractors, or to other Owner

authorized recipients;
8 Preparation of design and docurentation for alternate bid or proposal requests proposed by the Owner;
.7 Preparation for, and attendance at, a public presentation, meeting or hearing;
8  Preparation for, and attendance at a dispute resolution proceeding or legal proceeding, except where the
Architect is party thereto;
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9 Evaluation of the qualifications of bidders or persons providing proposals;
A0 Consultation concerning replacement of Work resulting from fire or other cause during construction; or
A1 Assistance to the Initial Decision Maker, if other than the Architect.

§ 4.3.2 To avoid delay in the Construction Phase, the Architect shall provide the following Additional Services, notify
the Owner with reasonable prompiness, and explain the facts and circumstances giving rise to the need. [f the Owner
subsequently defermines that all or parts of those services are not required, the Owner shall give prompt written notice
to the Avchitect, and the Owner ghall have no further obligation to compensate the Architect for those services:

A4 Reviewing a Confractor’s subtmittal out of sequence from the submittal schedule agreed to by the
Architect;

2 Responding to the Contractor’s requests for information that are not prepared in accordance with the
Contract Documents or where such information is available to the Coniractor from z careful study and
comparison of the Contract Documents, field conditions, other Cwner-pravided information,
Contractor-prepared coordination drawings, or prior Project correspondence or documentation;

3 Preparing Change Orders, and Construction Change Directives that require evaluation of Contractor’s
proposals and supporting data, ot the preparation or revision of Instruments of Setvice;

4 Evaluating an extensive number of Claims as the Initial Decision Maker;

5 Hvaluating substitutions proposed by the Owner or Contractor and making subsequent revisions to
Instruments of Service resulting therefrom; or

.6 To the extent the Architect’s Basic Services are affected, providing Construction Phase Services 60
days after (1) the date of Substantial Completion of the Work or (2) the anticipated date of Substantial
Completion identified in Initial Information, whichever is earhier,

§ 4.3.3 The Architect shall provide Construction Phase Services exceeding the limits set forth below as Additional
Services. When the limits below are reached, the Architect shall notify the Owner:
A Three (3 )reviews of each Shop Drawing, Product Data item, sample and similar submittals of the
Contractor
2 Unlimited visits to the site by the Architect over the duration of the Project during construction
3 Three (3 )inspections for any portion of the Work to determine whether such portion of the Work is
substantially complete in aocordance with the requirements of the Contract Documents
4 Thres (3 Yinspections for any portion of the Work to determine final completion

§ 4.3.4 If the services covered by this Agreement have not been completed within forty-eight (48 ) menths of the
date of this Agreement, through no fault of the Architect, extension of the Architect’s setvices beyond that time shall
be compensated as Additional Services.

ARTICLE 5 OWNER'S RESPONSIBILITIES

§ 5.1 Unless otherwise provided for under this Agreement, the Owner shall provide information in a timely manner
regarding requirements for and limitations on the Project, including a written program which shall set forth the
Owner’s objectives, schedule, constraints and criteria, including space requirements and relationships, flexibility,
expandability, special equipment, systems and site requirements. Within 15 days after receipt of a written request from
the Architect, the Owmer shall furnish the requested information as necessaty and relevant for the Architect to
evaluate, give notice of or enforee lien rights.

§ 5.2 The Owner shall furnish the services of a Scheduling Consultant that shall be responsible for creating the overall
Project schedule. The QOwner shall adjust the Project schedule, if necessary, as the Project proceeds.

§ 5.3 The Owner shall establish and periodically update the Owner’s budget for the Project, including (1) the budget
for the Cost of the Work as defined in Section 6.1; (2) the Owner’s other costs; and, (3) reasonable contingencies
related to all of these costs, The Owner shall furnish the services of a Cest Consultant that shall be responsibie for
preparing all estimates of the Cost of the Work. If the Owner significantly increases or decreases the Owner’s budget
for the Cost of the Work, the Owner shall notify the Architect, The Owner and the Architect shall thereafter agree toa
corresponding change in the budger for the Cost of the Work or in the Project’s scope and quality.

§ 5.3.1 The Owner acknowledges that accelerated, phased or fast-track scheduling provides a benefit, but also carries
with it associated risks. Such risks include the Qwner incurring costs for the Architect to coordinate and redesign
portions of the Project affected by procuring or installing elements of the Project prior to the completion of all relevant
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Clonstruction Docaments, and costs for the Contractor to remove and replace previously installed Work, If the Owner
selects accelerated, phased or fast-track scheduling, the Owner agrees to include in the budget for the Project sufficient
contingencies to cover such costs.

§ 5.4 The Owner shall identify a representative authorized to ect on the Owner’s behalf with respect to the Project. The
Owiner shall render decisions and approve the Architect’s submittals in a timely manner in order to avoid unreasonable
defay in the orderly and sequential progress of the Architect’s services.

§ 5.5 The Owner shall furnish surveys to deseribe physical characteristics, legal limitations and utility locations for the
site of the Project, and a written legal description of the site. The surveys and legal information shall in¢lude, as
appHcable, grades and lines of sireets, alleys, pavements and adjoining property and structures; designated wetlands;
adjacent drainage; rights-of-way, restrictions, easements, encroachments, zoning, deed restrictions, boundaries and
centours of the site: locations, dimensions and necessary data with respeot to existing buildings, other improvements
and trees; and information conceraing available utility services and lines, both public and private, above and below
grade, including inverts and depths. All the information on the survey shall ba refarenced to a Project benchmark,

§ 5.6 The Owner shall furnish services of geotechnical engineers, which may include but are not limited to test
borings, test pits, determinations of soil bearing values, percolation tests, evaluations of hazardous materials, seismic
evaiuation, ground corrosion tests and resistivity tests, including necessary operations for anticipating subsoil
conditions, with written reports and appropriate recommendations.

§ 5.7 The QOwner shall coordinate the services of its own consultants with those services provided by the Architect,
Upon the Architect’s request, the Owner shall furnish copies of the scope of services in the contracts batween the
Owner and the Owner’s consultants. The Owner shall furnish the services of consultants other than those designated in
this Agreement, or authorize the Architect to furnish them as an Additionat Service, when the Architoct requests such
services and demonstrates that they are reasonably required by the scope of the Project. The Owner shall require that
its consultants maintain professional liability insurance and other liability insurance as appropriate o the services
provided.

§ 5.8 The Owner shall furnish tests, inspections and reports required by law or the Contract Documents, such as
structural, mechanical, and chemical tests, tests for air and water pollution, and tests for hazardous materials,

§ 5.9 The Owner shall furnish all legal, insurance and accounting services, including auditing services, that may be
reasonably necessary at any time for the Project to meet the Owner’s needs and interests.

§ 510 The Owner shall provide prompt written notice to the Architect if the Owner becomes awate of any fault or
defect in the Project, including errors, omissions or inconsistencies in the Architect’s Instruments of Service.

§ 8.41 Except as otherwise provided in this Agreement, or when direct communications have been specially
authorized, the Owner shall endeavor to communicate with the Confractor and the Architect’s consultants through the
Architect about matters arising out of or relating to the Contract Documents. The Owner shall promptly notify the
Architect of any direct communications that may affect the Architect’s services.

§ 5.12 Before executing the Contract for Construction, the Owner shall coordinate the Architect’s duties and
responsibilities set forth in the Conract for Construction with the Architect’s services set forth in this Agreement. The
Owner shall provide the Architect a copy of the executed agreeinent between the Owner and Contractor, including the
(feneral Conditions of the Contract for Construction,

§ 5.13 The Owner shall provide the Architect access to the Project site prior to commencemont of the Worlc and shall
obligate the Contractor to provide the Architect access to the Work wherever it is in preparation or progress.

ARTICLE 6 COST OF THE WORK

§ 6.1 For purposes of this Agreement, the Cost of the Work shall be the total eost to the Qwner to consiruct all
elements of the Project designed or specified by the Architect and shall include contractors’ general conditions costs,
overhead and profit. The Cost of the Work does not include the compensation of the Architect, the costs of the land,
rights-of-way, financing, contingencies for changes in the Work or other costs that are the responsibility of the Owner.
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§ 6.2 The Owner's budget for the Cost of the Work is provided in Initial Information, and may be adjusted throughout
the Project as required under Sections 5.3 and 6.4. Evaluations of the Owner’s budget for the Cost of the Work
represent the Architect’s judgment as a design professional.

§ 6.3 The Owner shall require the Cost Consultant to include appropriate contingencies for design, bidding or
negotiating, price escalation, and market conditions in estimates of the Cost of the Work. The Architect shall be
entitled to rely on the accuracy and completeness of estimates of the Cost of the Work the Cost Consultant prepares as
the Architect progresses with its Basic Services. The Axchitect shall prepare, as an Additional Service, revisions to the
Drawings, Specifications or other documents required due to the Cost Consultant’s inaccuracies or incompleteness in
preparing cost estimates, The Architect may review the Cost Consultant’s estimates solely for the Architect’s guidance
in completion of its services, however, the Architect shall report to the Owner any material inaccuracies and
inconsistencies noted during any such review,

§ 8.4 If, prior fo the conciusion of the Desigtt Development Phase, the Cost Consultant’s estimate of the Cost of the
Work exceeds the Owner’s budget for the Cost of the Work, the Architect, in consultation with the Cost Consultant,
shall make appropriate recommendations to the Owner to adjust the Project’s size, quality or budget, and the Owner
shall cooperate with the Architect in making such adjustments.

§ 6.5 If the estimate of the Cost of the Work at the conclusion of the Design Development Phase exceeds the Owner’s
budget for the Cost of the Work, the Owner shall
A give written approval of an increase in the budget for the Cost of the Work;
.2 in consultation with the Architect, revise the Project prograni, scope, or quality as required to reduce
the Cost of the Work; or
3 implement any other mutually acceptable alternative.

§ 6.6 If the Owner chooses to proceed under Section 6.5.2, the Architect, without additional compensation, shall
incorporate the required modifications in the Construetion Docutments Phase as necessary to cormply with the Owner’s
budget for the Cost of the Work at the conclusion of the Design Development Phase Services, or the budget as adjusted
under Section 6.5.1. The Architeci’s modification of the Construction Documents shall be the fimit of the Architect’s
responsibility as a Basic Service under this Article 6.

§ 6.7 After incorporation of modifications under Section 6.6, the Architect shall, as an Additional Service, make any
required revisions to the Drawings, Specifications or other doctments necessitated by subsequent cost estimates that
exceed the Owner’s budget for the Cost of the Work, except when the excess is due to changes initiated by the
Architect in scope, basic systems, or the kinds and quality of materials, finishes or equipment.

ARTIGLE 7 COPYRIGHTS AND LICENSES

§ 7.1 The Architect and the Owner warrant that in transmitting Instruments of Service, or any other information, the
transmitting party is the copyright owner of such information or has permission from the copyright owner to wransmit
such information for its use on the Project, If the Owner and Architect intend to transmit Instruments of Service or any
other information or documentation in digital form, they shall endeavor to establish necessary protocols governing
such fransmissions.

§ 7.2 The Architect and the Architect’s consultants shall be deemed the authors and owners of their respective
Instruments of Service, including the Drawings and Specifications, and shall retain all comtmon law, statutory and
other reserved rights, including copyrights. Submission or distribution of Instruments of Service to meet official
regulatory requirements or for similar purposes in conmection with the Project is not to be construed as publication in
derogation of the reserved rights of the Architect and the Architect’s consultants.

§ 7.3 Upon execution of this Agreement, the Architect grants to the Owner a nonexclusive license to use the
Architect's Instruments of Service solely and exclusively for purposes of constructing, using, maintaining, altering
and adding to the Project, provided that the Owner substantially performs its obligations, including prompt payment of
all sums when due, under this Agreement, The Architect shall obtain similar nonexclusive licenses from the
Architect’s consultants consistent with this Agresment, The license granted under this section permits the Owner to
authorize the Contractor, Subcontractors, Sub-subcontractors, and material or equipment supplicrs, as well as the
Owner’s consuitants and separate contractors, to reproduce applicable portions of the Instruments of Service solely
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and exclusively for use in performing services or construction for the Project. If the Architect rightfully terminates this
Agreement for cause as provided in Section 9.4, the license granted in this Section 7.3 shall terminate,

§ 7.3.1 In the event the Owner uses the Instruments of Service without retaining the authors of the Instruments of
Service, the Owner releases the Architect and Architect’s consultant(s) fiom all claims and causes of action arising
from such uses. The Owner, to the extent permitted by law, further agrees to indemnify and hold harmless the
Architect and its consultants from all costs and expenses, including the cost of defense, related to claims and causes of
action asserted by any third person or entity to the extent such costs and expenses arise from the Owner’s use of the i
Instruments of Service under this Section 7.3.1. The terms of this Section 7.3.1 shall not apply if the Owner rightfully
terminates this Agreement for cause under Section 9.4.

§ 7.4 Except for the licenses granted in this Article 7, no other license or right shall be deemed granted or implied
under this Agreement. The Owner shall not assign, delegate, sublicense, pledge or otherwise transfer any license
granted herein to another party without the prior written agreement of the Architect, Any unauthorized use of the
Instruments of Service shall be at the Owner’s sole risk and without Hability to the Architect and the Architect’s
consultants.

ARTICLE 8 CLAIMS AND DISPUTES

§ 8.1 GENERAL

§ 8.1.4 The Owner and Architect shall comnience all claims and causes of action, whether in contraet, tort, or
otherwise, against the other arising out of or refated to this Agreement in accordance with the requirements of the
method of binding dispute resolution selected in this Agreement within the period specified by applicable law, but in
any case not more than 10 years after the date of Substantial Completion of the Work. The Owtier and Architect waive
all claims and causes of action not commenced in accordance with this Section 8.1.1. |

§ 8.1.2 To the extent damages are covered by property insurance, the Owner and Architect waive all rights against

each other and against the contractors, consultants, agents and employees of the other for damages, except such rights

as they may have to the proceeds of such insurance as set forth in ATA Document A201-2007, General Cenditions of

the Contract for Construction. The Owner or the Architect, as appropriate, shall require of the contracters, consultants, 1
agents and employees of any of them similar waivers in favor of the other patties enumerated herein, !

§ 8.1.3 The Architect shall indemnify and hold the Qwner and the Owner’s officers and employees harmless from and
against damages, losses and judgments arising from claims by third parties, including reasonable attorneys’ fees and
exponses recoverable under applicable law, but only to the extent they are caused by the negligent acts or omissions of
the Architect, its employees and its consultants in the performance of professional services under this Agreement. The
Architect’s duty to indemnify the Owner under this provision shall be limited to the available proceeds of insurance
coverage.

§ 8.1.4 The Architect and Owner waive consequential damages for claims, disputes or other matters in question arising !
out of or relating to this Agresment, This mutual waiver is applicable, withott limitation, to all consequential damages
due to either party’s termination of this Agreement, except as specifically provided in Section 9.7,

§ 8.2 MEDIATION

§ 8.2.1 Any claim, dispute or other matter in question arising cut of or refated to this Apreement shall be subject to
mediation as a condition precedent to binding dispute resolution. If such matter relates to or is the subject of 2 lien
arising out of the Architect’s services, the Architect may proceed in accordance with applicable law to comply with the
lien notice or filing deadlines prior to resolution of the matter by mediation or by binding dispute resolution.

§ 8.2.2 The Owner and Architect shall endeavor to resolve claims, disputes and other matters in question between
them by mediation which, unless the parties muiually agree otherwise, shall be administered by the American
Arbitration Asscciation {n accordance with its Construction Industry Mediation Procedures in effect on the date of the
Agreement. A request for mediation shall be made in writing, delivered to the other party to the Agreement, and filed
with the persen or entity administering the mediation. The request may be made coneurrently with the filing of a
complaint or other appropriate demand for binding dispute resolution but, in such event, mediation shall proceed in
advance of binding dispute resolution proceedings, which shall be stayed pending mediation for 2 period of 60 days
from the date of filing, unless stayed for a Jonger period by agreement of the parties or court order. [f an arbitration
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proceeding is stayed pursuant to this section, the parties may nonetheless proceed to the selection of the arbitrator(s)
and agree upon a schedule for later proceedings.

§ 8.2.3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the place
where the Project is Jocated, unless another location is mutually agreed upon. Agreements reached in mediation shall
be enforceable as settlement agreements in aty court having jurisdiction thereof.

§ 8.2.4 1 the parties do not resolve a dispute through mediation pursuant to this Section 8.2, the method of binding
dispute resolution shall be the following:

(Check the appropriate box. If the Owner and Architect do not select ¢ method of binding dispute resolution below, or
do not subsequently agree in writing to a binding dispute resolution method other than litigation, the dispute will be
resolved i a court gf competent jurisdiction.)

[ 1 Arbitration pursuant to Section 8.3 of this Agreement
[X ] Litigation in a court of competent jutisdiction (Tribal and/or federal court)

[ ] Other (Specifiy)

§ 8.3 ARBITRATION

§ B.3.4 If the parties have selected arbitration as the method for binding dispute resolution in this Agreement any
claim, dispute or other matter in question arising out of or related to this Agreement subject to, but not resolved by,
mediation shall be subject to arbitration which, unless the parties mutually agree otherwise, shall be administered by
the American Arbitration Association in accordance with its Construction Industry Arbitration Rules in effect on the
date of the Agreemont, A demand for arbitvation shall be made in writing, delivered to the other party fo this
Agreement, and filed with the person or entity administering the arbitration,

§ 8,3.1.1 A demand for arbitration shall be made no carlier than concurrently with the filing of a request for mediation,
but in no event shall it be made after the date when the institution of legal or equitable proceedings based on the claim,
dispute or other matter in question would be barred by the applicable statute of limitations. For statute of iimitations
purposes, receipt of a written demand for arbitration by the person or entity administering the arbitration shall
constitute the institution of legal or equitable proceedings based an the claim, dispute or other matter in question.

§ 8.3.2 The foregoing agreement to arbitrate and other agreements to arbitrate with an additional person or entity duly
consented to by parties to this Agreement shall bs specifically enforceable in accordance with applicable Jaw in any
court having jurisdiction thereof,

§ 8.3.3 The award rendered by the arbitrator(s) shall be final, and judgment may be entered upon it in accordance with
applicable law in any court having jurisdiction thereof,

§ 8.3.4 CONSOLIDATION OR JOINDER

§ 8.3.4.1 Either party, at its sole discretion, may consclidate an arbitration conducted under this Agreement with any
other arbitration to which it is a party provided that (1) the arbitration agreement governing the other arbitration
permits consolidation; (2) the arbitrations to be consolidated substantially involve common questions of faw or fact;
and (3) the arbitrations employ materially similar procedural rules and methods for selecting arbitrator(s).

§ 8.3.4.2 Bither party, at its sole discretion, may include by joinder persons or entities substantially involved in a
common question of law or fact whose presence is required if complete relief'is to be accorded in arbitration, provided
that the party sought to be joined consents in writing to such joinder. Consent to arbitration involving an additional
person or entity shall not constitute consent to arbitration of any claim, dispute or other matter in question not
described i the written consent.

§ 8.3.4.3 The Owner and Architect grant to any person or entity made a party to an arbitration conducted under this
Section 8.3, whether by joinder or consolidation, the same rights of joinder and consolidation as the Owner and
Architect under this Agreement,
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ARTICLE 9 TERMINATION OR SUSPENSION

§ 9.1 If the Owner fails to make payments to the Architect in accordance with this Agreement, such faiture shal! be
considered substantial nonperformance and cause for termination or, at the Architect’s option, cause for suspension of
performance of services under this Agreement. If the Architect elects to suspend services, the Architect shall give
seven days’ written notice to the Owaner before suspending services. In the event of a suspension of services, the
Architect shall have no liability to the Ovmer for delay or damage caused the Owner because of such suspension of
services. Before resuming services, the Architect shail be paid all sums due prior to suspension and any expenses
incurred in the interruption and resumption of the Architect’s services. The Architect’s fees for the remaining services
and the time schedules shall be cquitably adjusted.

§ 9.2 If the Cwner suspends the Project, the Architect shall be compensated for services performed prior to notice of
such sugpension. When the Project is resumed, the Architect shall be compensated for expenses incurred in the
interruption and resumption of the Architect’s services. The Architect’s fees for the remaining services and the time
schedules shall be equitably adjusted.

§ 9.3 If the Owner suspends the Project for more than 90 cumulative days for reasons other than the fault of the
Architect, the Architect may terminate this Agreement by giving not less than seven days” written notice.

§ 9.4 Bither party may terminate this Agreement upon not less than seven days’ written notice should the other party
fail substaniially to perform in accordance with the terms of this Agreement through no fault of the party initiating the
termination.

§ 9.5 The Owner may terminate this Agreement upon not less than seven days’ written notice to the Architect for the
Owner’s convenience and without cause.

§ 9.8 In the event of termination not the fault of the Architect, the Architect shall be compensated for services
performed prior to termination, together with Reimbursable Expenses then due and alf Termination Expenses as
defined in Section 9.7,

§ 9.7 Termination Expenses are in addition to compensation for the Architect’s sexrvices and include expenscs diractiy
atributabie to termination for which the Architect is not otherwise compensated, plus an amount for the Architect’s
anficipated profit on the value of the services not performed by the Architect.

§ 9.8 The Owner’s rights to use the Architect’s Instruments of Service in the event of a termination of this Agreement
are set forth in Article 7 and Section 11.9.

ARTICLE 10  MISCELLANEOUS PROVISIONS

§ 10.1 This Agreement shall be governed by the law of the place where the Project is located, except that if the parties
have selected arbitration as the method of binding dispute resolution, the Federal Arbitration Act shall govern Section
8.3.

§ 10.2 Terms in this Agreement shalf have the same meaning as those in AIA Document A201-2007, General
Conditions of the Contract for Construction,

§ 10,3 The Owner and Architect, respectively, bind themselves, their agents, successors, assigns and legal
representatives to this Agreement, Neither the Owner nor the Architect shall assign this Agreement without the wrilten
consent of the other, except that the Owner may assign this Agreement to a lender providing financing for the Project
if the lender agrees to assume the Owner’s rights and obligations under this Agreement,

§ 10.4 If the Qwner raquests the Architect to execute certificates, the proposed language of such certificates shall be
submitted to the Architect for review at least 14 days prior to the requested dates of execution. If the Owner requests
the Architect to execute consents reasonably required to facilitate assignment to a lender, the Architect shall execute
alf such, consents that are consistent with this Agreement, provided the proposed consent is submitted to the Architect
for review at least 14 days prior to execution. The Architect shall not be required to execute certificates or consenis
that would require knowledge, services or responsibilities beyond the scope of this Agreement.
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§ 10.5 Nothing contained in this Agreement shall create a contractual relationship with or a cause of action in favor of
& third party against either the Owner or Architect,

§ 10.6 Unless otherwise required in this Agreement, the Architect shall have no responsibility for the discovery,
presence, handling, removal or disposa! of, or exposure of persons to, hazardous materials or toxic substances in any
form at the Project site.

§ 10.7 The Architect shall have the right fo include photographic or artistic representations of the design of the Project
atmong the Architect’s promotional and professional materials. The Architect shall be given reasenable access to the
completed Project to make such representations. However, the Architect’s materials shall not include the Owner’s
cenfidential or proprietary information if the Owner has previously advised the Architect in writing of the specific
information considerad by the Owner to be confidential or proprietary. The Owner shall provide professional credit for
the Architect in the Owner’s promotional materials for the Project,

§ 10.8 If the Architect or Owner receives information specifically designated by the other party as "confidential" or
"pusiness proprietaty,” the receiving party shall keep such information strictly confidential and shall not disclose it to
any other person except to (1) its employees, (2) those who need to knew the content of such informnation in order to
perform services or construction solely and exclusively for the Project, or (3) its consultants and contractors whose
contracts include similar restrictions on the use of confidential information.

ARTICLE 11 COMPENSATION
§ 11.1 For the Architect’s Basic Services deseribed under Article 3, the Owner shall compansate the Architect as |
follows:

(Insert amount of, or basis for, compensation,)

6.5% of construction costs inclusive of Mechanical and Eleotrical Engineering. Structural and Civil is not included.
Acoustical engineering may be provided as an additional service under this contract.

§ 11.2 For Additional Services designated in Section 4.1, the Owner shall compensate the Architect as follows:
{Insert amount of, or basis for, compensation. If necessary, list specific services fo which particular methods of
compensation apply.)

Hourly per attached rate sheet only upon priot owner approval or as mutually agreed by both parties.

§ 11.3 For Additional Services that may arise during the course of the Project, including those under Section 4.3, the
Owner shall compensate the Architect as follows:

(Insert amount of, or basis for, compensation,)

Hourly per attached rate sheet only upon prior owner approval or as mutually agreed by both parties,

§ 11.4 Compensation for Additional Services of the Architect’s cansultants when not included in Sections 11.2 or
11.3, shall be the amount invoiced to the Architect plus twenty-five percent (25 %), or as otherwise stated below:

§ 11.5 Where compensation for Basic Services is based on a stiputated sum or percentage of the Cost of the Work, the
compensation for each phase of services shall be as follows:

Schematic Design Phase Fifteen  percent { I3 %)

Design Development Twenly  percent ( 20 %) }
Phase 2
Construction Documents Forty  percent { 40 %)
Phase 5
Bidding or Negotiation Five  percent ( 3 %)

Phase

Construction Phase Twenty  percent ( 20 %)
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Total Basic Compensation one hyndred  percent ( 100 %)

The Owner acknowledges that with an accelerated Project delivery or multiple bid package process, the Architect may
be providing its services in multiple Phases simultaneousty. Therefore, the Architect shall be permitted to invoice
monthly in proportion to services performed in each Phase of Services, as appropriate.

§ 1.6 When compensation is based on a percentage of the Cost of the Work and any portions of the Project are deleted
or ctherwise not constructed, compensation for those portions of the Project shall be payable to the extent services are
performed on those portions, in accordance with the schedule set forth in Section 11.5 based on (1) the lowest bona
fide bid or negotiated proposal, or (2) if no such bid or proposal is received, the most recent estimate of the Cost of the
Work for such portions of the Project. The Architect shall be entitled to compensation in accordance with this
Agreement for all setvices performed whether or not the Construction Phase is commenced.

§ 11.7 The hourly billing rates for services of the Architect and the Architeet’s consultants, if any, are set forth below.
The rates shall be adjusted in accordance with the Architect’s and Architect’s consultants’ nortnal review practices.
(If applicable, attach an exhibit of hourly billing raies or insert them below.)

Ses attached Fee Rate Schedule
(Table deleted)
§ 11.5 COMPENSATION FOR REIMBURSABLE EXPENSES
§ 11.8,1 Reimbursable Expenses are in addition to compensation for Basic and Additional Services and include
expenses incurred by the Architect and the Architect’s consultants divectly related to the Project, as follows:
A
{(Paragraphs deleted)
Fees paid for securing approval of authorities having jurisdiction over the Project;

.2 Printing and postage of drawings and specifications;

(Paragraph deleted)

3 Cost of travel to and from the site and per diem for overnight travel,
(Paragraph deleted)

A Travsl expenses out of the region if necessary for tours of existing similar facilities.
(Paragraph deleted) -

§ 11.8.2 For Reimbursable Expenses the compensation shall be the expenses incwred by the Architect and the
Architect’s consultants plus zero percent { & %) of the expenses incurred.

§ 11.9 COMPENSATION FOR USE OF ARCHITECT'S INSTRUMENTS OF SERVICE

If the Owner terminates the Architect for its coniveniance under Section 9.5, or the Architect terminates this
Agreement under Section 9.3, the Owner shall pay a licensing fee as compensation for the Owner’s continued use of
the Architect’s Instruments of Servics salely for purpeses of completing, using and maintaining the Project as follows:

§ 1110 PAYMENTS TO THE ARCHITECT
§ 11.10.1 An initial payment of (§ ) shall be made upon execution of this Agreement and is the minimum payment
under this Agreement. 1t shall be credited to the Owner’s account in the final invoice.

§ 11.10.2 Unless otherwise agreed, payments for services shall be made monthly in proportion to services performed.
Payments are due and payable upon presentation of the Architect’s invoice. Ainounts unpaid thirty (30 ) days after
the invoice date shall bear interest at the rate entered below, or in the absence thereof at the legal rate prevailing from
time to time at the principal place of business of the Architect,

(Inseri rate of monthly or annual inferest agreed upon.)

12 % annum
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§ 11.10.3 The Owner shall not withhold amounts from the Architect’s compensation to impose a penalty or liquidated
damages on the Architect, or to offset sums requested by or paid to contractors for the cost of changes in the Work
unless the Architect agrees or has been found liable for the amounts in a binding dispute resolution proceeding.

§ 11.10,4 Records of Reimbursable Expenses, expenses pertaining to Additional Services, and services performed on
the basis of hourly rates shall be available to the Owner at mutually convenient times.

ARTICLE 12 SPECIAL TERMS AND CONDITIONS

§ 124 Special terms and conditions that modify this Agreement ave as follows:  The Owner, a federally recognized
Indian Tribe, expressly provides a limited waiver of its sovereign immunity that is limited as -
provided in Section 8.1.4 and shall also exclude all incidental damages including attorney fees and
costs.,

ARTICLE 13  SCOPE OF THE AGREEMENT

§ 13.1 This Agreement represents the entire and integrated agresment between the Owner and the Architect and

supersedes all prior negotiations, representations or agreements, either written ar oral. This Agreement may be

amended only by written instrument signed by both Cwner and Architect,

-§ 13.2 This Agreement is comprised of the following documents listed below:

A4 AlA Document B103™-2007, Standard Form Agreement Between Owner and Architect
y;

(Paragraphs deleted)
Zeir Berg Architect’s Fee Rate Schedule

This Agreement entered into as of the day and year first written above,
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(Sidhature) (Sigrature) =
Patrick Packineau, 4 Bears Casino and Lodge Brian C. Berg, Principal Architect

General Manager

(Printed name and title) {Printed name and title) T—

MM Vice Cé\mmﬂgq

(Shenaturgy! \
Tex Ha Thxee hliated Tribes Council Chairman
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ZERR BERG ARCHITECTS, INC.
HOURLY RATE SCHEDULE

January 1, 2014

Principal Architect
Associate Architect
Project Manager il
Project Manager |
Student Intern
Clerical

$135.00/hour
$100.00/hour
$ 80.00/hour
$ 70.00/hour
$ 50.00/hour
$ 60.00/hour
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